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Shat is the natujre and function of case lav in our 
rr~a:re-Jjsgal case histories used to establish 
precedent and to assist ±n the* application of legal principles to 
specific cases? These and other questions are addressed in this 
examination of the potential of using a basic case structure .In 
educational evaluation similar to that used in American law. 
Evaluation case histories might be valuable as examples of how to do 
evaluations^' as precedents^ or as a means to accumulate knowledge and 
experience a.bout evaluation. The differences between an evaluation 
report and an evaluation case history are outlined: an evaluation 
case history would be shorter, more accessible, written for the 
practicing evaluator, and woald^^provide qJfplanation and justification 
for the evaluator^s action. An evaluation case history should inclyide 
the procedjiral history, the facts of the case, the issues, the 
conceptual principles, and the decision. (Author/BH^ 

i 



ED 207 989 ' 

ADTHOB 
TITLE 

INSTITOTION 

SPONS AGEN.CI J 

REPORT NO 
POB DATE 
NOTE 

BDBS PRICE 
DESCRIPTORS 

IDENTIMERS 

ABSTRACT. 

legal system? 



* Reproductions supplied by EDES are the best.that can be made * 

* ' from the original document* * 



U.S. DEPARTMENT OF EDUCATION 
NATIONAL INSTITUTE OF EOUCATION 
EDUCATfONAL RESOURCES INFORMATION 

CENTER <ERID 
^ The document has be«n reproduced as 
received from th^ person or organ izatK>n 
ongirwiing it ' 
□ Mjrwr changes have been made ta improve 
repfoduc^iOT) qualitv 

• Pomts of view or opinions stated m this docu- 
rrwnt do not necessanly represent official NfE 
position or policy ^ 



w 



No. 24 EVALUATION CASE HISTORIES AS A 

PARALLEL TO LEGAL CASE HISTORIES 



DARREL CAULLEY 

Northwest Regional Educational Laboratory 
IRENE DOWDY 

Private/Law Practice, New Jersey 



September 1979 



"PERMISSION TO REPRODUCE THIS 
MATERIAL HAS .BEEN GRANTED BY 



TO THE EDUCATIONAL RESOURCES 
INFORMATION CENTER (ERIC)." 



J 



Nick L. Smith, Director 
Research 'on Evaluation Program- 
Northwest Regional Educational Laboratory 
710 S.W. Second Avenue, Portland, Oregon 97204 



Published by the* Northwest Regional Educational Laboratory, a 
^ private nonprofit corporatibn. The project presented or/Veported 
herein was performed pursuant to a grant from the National Institute 
of* Education, Department of Health, Education, and Welfare. However, 
the opinions expressed herein do not necessarily reflect the position 
or policy* of the National Institute of Education, and no official 
endorsement by tjie Natibnal Institute of Educationr^should be .inferred 



PREFACE 

0- ^ » .. 

•feie Research on Evaluation Program is a Northwest Regional Educational 
Laboratory project of. research, development, testing, -afid_ training 
designed tcJ create new evaluation methodologies for use in education. ^ 
This docpraent is ofte of a series of papers and reports produced by I 
progrcim^taf f , visiting scholars, adjunct scholars, and project 
collaborators — all members of a cooperative n^wofk of colleagues working 
on the development of new methodologies. ' ^ 

What is the nature and function of cage law in our legal system? How are 
legal c^se histories used to establish precedent and to assist in the 
application of legal {)rinciples to specific cases? These and other 
questions are addressed in this report which examines the potential of 
using a basiq .case structure in educational evaluation similar to that 
used in American law. Conditions necesslary for the use in evaluation of 
case histories similar' to legal cas^histories §ire also treated in this' 
■ report. 



Nick Smith, Editor 
Paper and Report Series 
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EVALUATION CASE HISTORIES 
AS A PARALLEL lO LEGAL CASE HISTORIES. 



-INTRODUCTION 



This document -represents an attenpt to translate the notion ot 
histories from the law to, evaluation. What is the potential value of 
this? Three reasons why evaluation case histories might be valuable are 
given in Part II A. Firstly, evaluation cas^ histories might serv-e as 
examples of hdw to do evaluatio-ns. Secondly, i.n some circumstances, 
evaluation case histories couid act as precedents. Thirdly, evaluation 
ca^se histories might serve as a means to accumulate knowledge and 
experience about evaluation. We would like to make it clear to the 

reader that this document does not advocate a new method for doing ^ 

< . ^ 

. evaluations. - . . ^ 

V There are two parts to this dogumentJ Part I is purely a discussion 
of law. It describes-the use'^f case histories in the law. For those 
persons quite familiar with law it could be skipped.* Those persons with 
no familiarity will find that Part I presumes vo prior, knowledge. Part 
II tries to envision the nature and use of evaluation case histories as a 
parallel to legal case histpries. • 
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BART I; LEGAL CASE HISTORIES 
A. CASE H-ISTORY AS LAW 



Surely no profession makes more extensive use of case histories than 
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does the legal profession. Legal case histories are deliberately 
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^^^ctured and highly formalized; moreover, they are efficiently reported 
and rTObcded. The predominate indexing system applied, although 
in?>er£ect, ist^arkably useful to the practitTioner . For one who wishes 
to examine the real/'i^i^ctical application of recorded caee histories \o 
novel, unresolved prpblems, tbe^ coniraon^law legal tradition offers a 
superlative paradigm. 

It must be particularly emphasized at the outset that the use of case 
histories in the law has evolved in its own peculiar fashion to meet the 
particular needs of that system. The same can of course i?e said for the 
investigative and the recording^ tools of tfther professions: case studies 
in anthropology, controlled experiments and observatidn in psychology and 
€he physical sciences,, and so on. With th^ law, howevet, there is a , 
fundamental difference in focus cind purpose. In -the common iaw ^traditton 
of Great Britian.and the United .States, decided cases'are the law, in a 
'more direct, concrete, and fundamental way than, for example, .case' 
Studies could every be anthropology, ^ - 

't '■ ■ ■ . 
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The LaWf writ la'tge and spoken of in raverefttiaLytermSr is conceived 



by members' of th^e profession as a set of principles, of varying levels of 
generality and , abstraction, which are applied to particular, specific 
facts and leading then to a result in accord with those principles. The ' 
source of those principles is two-fold: prior court decisions and 
legislation. That is to say, there is both c^se law and statutory law. 
Even so/ there cari be no hard and fast lihe drawn between these two 
sources, of law, since statutes themselves are, of necessity, general and 
abstract.^ It is frequently unclear whether a particular statute applies' 
toja concrete factual ^j.tuation in the first place and, if so, how it 
applies and to what result. In short, statutes themselves must be 

/ ^ 

interpreted and construed by the courts with regard to particular facts. 
Statutory construction is itself subject to established guidelines for 
judicial decision. Since statutes must be interpreted by the courts in 
particular cases, we come again to the proposition that, even where 
statutes are involved, reported case decisions are the law. 

The concept of precedent is fundamental to any understanding of case 
decision as law. Courts are bound by precedent. Under the United 
States' federal system of government, each state has its own judicial 
system, while the federal government likewise has a system of courts. 



Both the state and the federal courts are arranged in tiers. That is, a 
, given legal dispute is heard first by th^ trial court, where evidence is 
taken, and may thereaf ter^roceed to various courts of appeals. The 
Supreme Court of the United States is the highest court for the federal 
system and for the state systems in cases implicating the United States 
Constitution* ^ach state's own supreme court is the final authority on 
matters concerning state statutory, constitutional, and common law. The 
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judges of any court, at whatever level and of whatever syseera, are bound 
by the prior decisions of their own court and by the prior decisions of 
higher courts within their own system. If a state intermediate court of 
appeals does not correctly apply the principles expounded in its^ own 
prior casesr its result in a given case may well be reversed on further 
aiJpe^l to the state supreme court. Similarly, should a federal trial 
judge not follow the directive gi^ven by prior decisions of the applicable 
Circuit Court of i^peals, his decision will be reversed on appeal. As a 
genera^l rule, courts are not bound to follow 'the decisions of courts of 
other systems. For example, a Michigan judge need take no notice of the 
result of a similar case decided in New York state courts. The Michigan 
court may, if it chooses, refer to the New York decision because of its 
persuasive logic and'fx^licy; if it chooses not to do so, however, its 
decision will not be reversed on that ground. ^ 

The reasons for tjie ^velopment of the precedential system of legal^v. 
decision making are grounded both in justice and in economy. One simple 
and fundamental definition of justice is that people in similar 
circumstances -should be treated similarly. Like factual circumstances 
shoul^ lead to like resultsl The binding effect of precedent is thought 
to facilitate even-handedness, equality of treatment by the courts. It 
is simply not^permitted that Mr. Smith be treated differently from 
Ms. Jones when both have, been placed in the same situation. Moreover, 
adherence to precedent conserves judicial energy; permits the court to 
rely on the work of those before it. Solutions to both simple and . ^* 
• complex problems need not be developed afresl? for each new case. Rather, 
principles are developed and applied to concrete but recurring fact 
patterns. 
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' This means, of course, that the law is necessarily and fundamentally 

conservative. * The ancient expression of a legal principle may have 
N» * 

binding force and application today. The binding effect of , precedent on 
courts does not mean that a rule of law can never change. On occasion a 
court will »explicitly overrule a prior legal principle because of changed 
circumstances and policies which make its continued application no lohger 

4 

feasible or desirable. In other instances, a rule of law will simply 
lapse into disuse from its failure to meet the demands of changed 
situ^ations. Legal principles are intended to be a system of logic and 
order. Accordingly, the .law fails when gaps develop between the 
theoretical system and the factual reality. The courts must frequently 
struggle with the inadequacy of principles developed in 18th century 
situations for pres€h^-<iay life. The recent decisions of courts first 
faced with the problems of persons supported by artificial life support 
systems are an exo^llent exampl^e^ qf the struggle to develop the law in 
pace with the advance of medical technology. It may be noted as well 
that the courts cran use the law to change socialTeality, as well as the 
converse. The Supreme Court's Brown v. Board of -Education decision is 

■ , ■ a ' 

one obvious exampl^. 

However that may be, it is sufficient here\ to reemphasize the point 

that the purposes of the legal system have' shaped and developed its 

means. The legal case ^.history method has develop^ in a formalizisd,*' 

' >^ * ^ 

efficient way because case law is the law. Since courts and lawyers are 
bound to be guided by prior decisions, it is imperative that they be abl^ 
to locate those~decisions quickly and with a 'minimum of error. Attorneys 
and judges must constantly develop their skills in using prior recorded 
cases, ( respectively) , to argue and decide the particular factual 
situation at hand. 
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Case histories are wxittea by judges, usually with the 'aid of-theiir 
« 

law clei^ks. These histories are variously referred to as opinions, 
decisions, 'or simply as cases. These labels indicate that this d^uraent 
reflects the judge's interpretations of the facts as presented, the 




application of .reasor^ing to^those^fact^^— arfid the authoritativve result. 
The result of a case is authoritative in a (Jual sense; for one thing, 
the judgment corfclusively binds the particular parties to that action; ^ 
secondly, the 'decision will carry precedential weight fox. subsequent 
cases involving other parties. The written opirflon in the reported cases' 
serves as both explanation and justification for the judge's action. 

No particular format or formula is mandated for the, writing of a 
judicial opinion. However, virtually all opinions do follow a certain 
structure which has evolved to present^ all the necessary elements of the 
decision^n a logical, orderly fashion. Those elements in order of their 
usual presentation are the procedural history of the particular acl:ion; a 
Statement of the facts of the case; a statement of ttje legal issues ta be 
dedided by the court; ^ discussion of legal principles' as .set forth; in 
prior decisions and now ^applied to the facts^ of the present caBe; and 
finally, the result reached in this case. 

An opinion typically begins by setting forth the procedural history 
of the particular action before tffe court. That is^ it is stated at the 
outset whether this. action is before 'the tr*ai. court or before the court 
of appeals. Moreover, it will be stated-'whether one of the parties has 
asked for a decision as to only a distinct part of the qase at the 
present time. If it is an appellate decision whibh is being reported, it 
will be carefully -noted, not only wbich party won before, but , also which 



issues have been preserved for review by the parties. * The procedural 
history of an action must be thoroughly set forth, because that procedure 

legc^lly limits the issues presented to the .court for decision at this 

*. * 
juncture. . - . 

A judicial opinion also includes presentation of the -facts ot -the 
case,% Not all cases are trie^ by a jury, but in those which ar§, the 
jutyVreceives the- evidence; evaluates it; and "finds the facts"~i.e., ^ 
decides which version of the facts presented is^ the true version. The 
judicial, opinion, then, will set forth ^a summary of the evidence 
presented to the jury. For example, the jury may have been told that" A 
made the statement, "I will walk acrpss Niag-ara Falls on a tightrope for 
anyone who will pay me $5,000 in advance.". The evidence presepnte'd 
indicated further that B thereafter offered A a money order foir $5,000 ' 
and a length of sturdy rope and demanded A's performance. A then^ refused 
to walk across, saying that he had merely been -joking. .The jury .could , 
find from^tjie evidence that A really had been joking, never intending to 
perform the stUnt under anyXcircumstances. However, .B had no objective 
way of knowing that A was truly joking, but could have reasonably 
believed that A was making a serious offer to- take this risk for a given 
sum? of money.* All these findings a re | factually*^ rounded itt a particular 
det of circumstances with particular persons. . ^ 

The facts having been set forth, a jqdiciel opiniori^then states the . 
legal issues presented in the action. That is, taking' this^ set of facts 

' A ■ • 

to be the truth, what should be the legal result? It is. a maxim of the 
common law 'system -that the jury finds the facts (i.e., determines what 
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actually happened in the particular action) and thef court decides the lav^^ 

• ■ A . . . * •■ 

(i.e., formulate^ 'general principles applicable .to all situations? with . 

■ ' ■ . r 



similar factual elements). It is well recognized that the court*s 
'particular phrasing of the legal issue to be decided, whether in broad or 
.nafrow, general or specific terms, is critical for the use of that 
decision as precedent. For instance, the court might say, "The issue to 
"Te decided is whether, if one person offers to (walk a tightrope) (tak^ a 
physical risk) (perform an action), but does not subjectively intend to 
do so, is he legally liable fpr his subsequent refusal to do so, ,where 
the other party had no reasonable means of knowing that the first party 
was only joking?:* The broadest phrasing* of the issue clearlj? makes for a 
broader, more generally^ applicable prece*dent for future cashes. 

The court's statement of legal issues then leads directly to its 
discussion of legal principles to be applied to the facts at hand. Some 
of the legal principles to be discussed Sn such a case are the relevancy 
of a person's subjective int^t in offering to do a given task; the 
importance .of reasonable interpretation of an offer to perform; the 
appropriate remedy-^hether a person could b^ compelled to take a 
physical risk; the difference, if any", between commercial and 
non-commercial offers; and so onv Typically tfte court will engage in 
,som6 discussion aid interpretation of leading prior' cases which have 
ajidressed the same issues in other factual situations. 

Keep in mind that a court is bound to follow its own prior decisions 
and those^ of higher courts 'in that jurisdiction. The court's written 
opinion will therefore analogize this case tc3 some prior similar case and, 
distinguish the present case £rpm others. It may be that there Jias never 
been a qase within that jurisdiction deciding/ the" legal point now in 
contention. The douct w^^ld^hen refer -to decisions of other 
jurisdictions, discussing and weighing the policies supporting one result 



or the other. Moreovei^, if the issue is the applicability of a statute 

n 

to a particular set of factf, the court will consider the language, of the 

statutory text, the history of ttie ^legis^^^tion, tl«v argument's presented 

to the lavmiakers, and other indications^ of legislative intent — i.e. # ' 

whether the statute was meant by the legislature jxT^compass the 

situation at hand. The discussion section of the judicial case 'opinion * 

< 

is thu^ intended to be a logical, neutral exposition of legal principles, 
♦ 

derived from precedent (o'r from the statutory text) and reinterpreted in 
light of the particular set of facts now facing the court. 

■^at done, the' court renders its decision: Y set of principles, 
applied to X set of fact's, yi*elds Z result. Here again, the court may 
sta^e its result in narrow terms, emphasizing the particular facts 
confronting it. While a result so stated^will of course, bin<? the 
immediate parties to the action, it is less likely %p be cited as 
precedent for future cases,* since it will be argued that this result will 
not obtain in factual situations even slightly different. Conversely, if 
the language of a case is b.roadly stated, the case is more amenable to 
application to more varied subsequent cases. A decision about offers*^to 
walk tightropes will clearly be o^ less precedential weight than one 
phrased on terms of offers to take physical risks. Even more generally, 
a court may choose to emphasize the ~ subjective jest" aspect of the case, 
ignoring the subject matter of that jest altogether. Future courts may, 
of course, reinterpret a narrowly-phrased decision mote broadly or limit 

X 

a broadly-phrased holding to the particular facts of that case. The ^ 
court's own explanation of its decision is thus constantly suljject to 
re*-explanation, and its legal principles subject to redefinition in the 
discussion portions of later opinions. 



C.X.DS E OF CASES BY ATTORNEYS 

1 

It might be said that a^^^^ract icing attorney uses legal case opinions 
in two distinct ways> for two\distinct roles. To better serve the role 
of counselor, the attorney studies cases to ascertain what the law is. 
By determining how courts have dealt in the past with situations similar 
to t^liat now faced "by the client, and by seeking the guidelines and 
standards which -the courts have set for conduct under similar 
circumstances, the attorney is better able to advise the client as to the 
proper coarse* of action to take to avoid any subsequent legal challenge. 
By the /same token, a lawyer must know what the law is to. correctly 
ev^luat^ whether ^he client ha^s a good claim for recovery against 
cinother. ^ave the courts granted relief in the past to 'others in the 
,c|Lient's position? it not, have the courts indicated that relief might 



be graced in a slightly different context, or with more/ compelling 
facts? If the answe| is still no, do the pridr decisions rest on 
policies which are no donger in favor; or, if the policy's goals are 
still desirable, has experience shown that these means do not attain 
them? If the case law of the applicable jurisdiction strongly suggests 
that the prospective event's claim dogp not warrant, recovery # the. 
attorney is obligated to advise the client of , that circumstance and \ 
proceed no further-. 

In these situations, the attorney's reading of case law, is - 
ess^ntifilly value-neutral. 0£ course, the liiwyer will doubtless seek 
•support in the reported case law for the course ""of abtion which the 

client wishes (for business, personal,' or other non^legal reasons) to 

. • . . ^ / \ 

pursue? likewise, a plaintiff's attorney searches cases in hope of 
^ >• 

finding that the client: has a claim jEor recovery. Those factors clearly 
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bias the lawyer.' s interpretation of case law. Nonetheless, the lawyer as 
counselor is under very real pressure to consider all sides to the 
question prfesented by the client — to evaluate honestly all possible 
objections to the proposed course of conduct or projected claim for 
relief — and so must endeavor to learn what the lawis, whether favorable 

* V 

to the_ client or not. 

Th^ lawyer usks case law somewhat differently in the role of 

advocate* Once a cou'rse of auction has been ^undertaken or «a claim made, 

i 

it is the lawyer's function to justify and promote the client's 'position 

in a most single-minded fashion. The common law system of revolving 

disputes between parties is founded upon the proposition that the truth 

of the matter in dispute e. whether the issu^% are' factual or legal, is 

most reliably and efficiently found by allowing all opposing parties to 

set forth the strongest, arguments iiv their favor, those arguments then to 

be ev^lliated and ^the issues* to be decid&d by a neutral and independent 

I 

adjudicator. The merits of that proposition, both theoretical and 
pr^actical^ have been endlessly debated. Nonetheless, it is the 
cornerstone of our legal system, and it impresses upon the practicing 

. attorney the adversarial nature of the role as advocate in the litigated 
case. ' 

Let us be cl^arthat the lawyer's adversary role does not so -much 

«^ influence the private reading and interpretation of case law as if does 
the public presentation of it. Obviously, a competent attorney cannot 
read and perceive only those cases whoge results are favorable to the 
client and ignore other cases with distinctly unfavorable results. 
Indeed^ it is the lawyer's obligation to consider the most favorable case 
in the most critical light, to search out its weakest logical links so 
they may be strengthened. Anticipating the opposing attorney's arguments 

0, • 10 
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is crucial if one is to effectively i^efute them and so to bolster one's 
own point in the end.' Even in the adversary role, then, ti\e attorney 
must evaluate* the applicable case law dispassionately, analyze it 
thorougl>ly, and from its elements construct the strongest possible 
argument to support the client's position. 'When th is proge^ ^ is carried 
out most effectively, the arguments presented, ^^thoug^^ging a 
particular result, 'give the strongest impression of reasonableness and 
justice. 

7 

The attorney facing litigation faces two tasks in ^present^ing the 
client's qase: to prove the set of« facts supporting the client's 
position, and to argue which principles of law apply to those facts to ^ 
produce a favorable results The use of case- law is more directly 
involved with the latter task, although it clearly has some bearing on 
•the first. 

i 

The facts of a case cire proved at the trial level. Each party 

_/ 

presents evidence, in the form of witnesses' testimony, documents, ^d 

other exhibits, seeking to establish that the facts are as contended. To 

the extent that the facts are in dispute, the jury decides which patty's 

version is more credible. The lawyer's presentation of a set of facts is 

governed by the rules of evidence. These rules have been developed to 

allow the tryer of fact to -Consider only evidence that is relevant, 

reliable, and not unduly prejudicial. The rules of evidence are also 

law; they are legal principles developed by the courts for their own use, 

and they vary among jcijrisdictiona^i Questions as to the admissibility of 

a given bit of evidence,- must be( decided by the trial court, and are 

J ^ . f ' 

frequently the subject of written, judicial opinions. Accordingly, a 
JLawyer must consult case law to decide whether a particular item of 
evidence will be' admitted, and will use such case law to argue that his 

11 ■ ■» 
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or her own evidence should be admitted and that the opponent's evidence 
should be excluded. * * 

^^^ ^eurt from the use of case law to argue points of evidence, there is 
another aspect of a lawyer's proof of fact which requires reference to ^ 
case law. In order for a plaintiff to warrant recovery, the lawyer must 
offer evid^nqp a:^ to all^the factual elements necessary to establis\i the 
claim. ' For example, suppose a child is struck by an automobile in the 
parking lot of a grocery store. The child sues the driver of the car on 
the theory that the car driver was negligent. In order to recover, the 
child must prove, first of all, that the defendant driver owed a "^uty of 
due care" to .the child, (e.^., a duty to make proper observations while 
operating a vehicle)^ that the defendant breached that duty (e.g*. , the 
driver failed to make proper observations); that the- defendant's breach 
of duty proximately caused the incident; and that the child suffered 
con5>eraetft.e injuries as the result. Failure to prove any one of these 
factual elements — duty, breach, causation, injury — will mean that the 
plai^iff child ;nay \not recover from the defendant driver. 

^ For each theory of recovery? the case law of^ the jurisdiction has 

developed the factual elements necessary for recovery. The example given 

is simple and straight-forward, but more complex cases have evolved more 

\ 

conplex factual elements. Take the matter of proof . of injury or harm. 
Actukl physical, bodily h^m^is legally compensable; however, 
'psychological h£ucm', |^thout any accoippanying physical injury or shock, is 
conpensabie only in narrowly specified cases. If the plaintiff child has 
not actually been struck by the 'automobile in the parking lot, but had 
only been frightened by a near miss, he or she would ordinarily not be 



entitled to any, recovery from the defendant. That is so because the case 
law of most jurisdictiOTs*says that it is so* Similarly, if the car's 
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inpact with the child's body was caused, not by any negligent cbi^duct of 
th^ driver, but by the child's sister suddenly pushing the child 
unexpectedly into the car's path, the plaintiff could not recover Jgainst 
the Wlver, because ^he factual element of causation would be missing 
The case law on the necessity of proving the factual element of 
causation, and of the sort of facts that would constitute legal causat 
are voluminous • The set of factual elements necessary to establish a 
case may vary among the various jurisdictions. For example, in a small 
minority of states, the plaintiff child would have to prove, not only 
that the -defendant driver was negligent, but that he himself was not 
negligent. In preparing to present the set of facts, the Attorney must 
consult the case law of the jurisdiction to insure that evidence as to 
each element necessary for recovery is presented. 

Since the facts of the case are proved at the"" trial level, the 
attorney's use of case law is made in oral argument to the Judge as to 
the admissibility of -an ^tem of evidence^ or in a written trial brief, 
arguing the presence (or absence) 4>f the essential elements of the case. 
Once the facts are established, however, the attor)ney must a^ue the law 
applying to those facts. This is the primary area ifi'^'*\«^4tCh the ^ttorney 
' u^s case law, botli at the trial level and on appeal .(wher^^^^^Chei ^f^cts are 
'taken as they were found by 'the. jury) . > 

To argxie the law means Sin5)ly thisr the lawyer contends that, given 
these "Established facts,* these legal principles apply and yield this 
particular result. . In some instances, the argument may revolve about the 
issue of whether a certain fact is a legal element necf^ssary for 
recovery. Assume that Suzy's attorney established to the jury's 
satisfaction that Johnny pulled a chair out from under Suzy, causing her 
to break her neck. Assume moreover that the jury has also found as a 
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factual matter that Johnny did not subjectively intend to injury Suzy; he 
only wanted to gee wjtat- her reaction would be to his prank* The legal 
question presented is whether a malicious intention to cause injury is a 
necessary element of proof for Suzy to recover against Johnny. Suzy's 
attorney w'ill look for cases with similar facts which" can be interpreted\ 
to say that intention or motivation is irrelevant to recovery. Johnhy's 
attorneys will look for cases which appear to rely on proof of 'malicious , 
motivation as a basis for recovery. , 

In other situations, attorneys will resort to case law to argue the' 
liability of parties on other grounds. Suppose a bank cashes a ci|eck 
with^ a forged endorsement* Is th^ banior liable to make good any losses 
suffered? Suppose a company manufactures a lawn mower which it sells to 

V 
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a wholesaler, who sells it to a retailer, who sells it to a consumer, who 
lends it to a neighbor, whose son is injured by a flying pebble spun from 
a blade set too low. - Is the manufacturer responsible? 'What about the 
neighbor who lent the machine? Can the injured child recover from his 
own father f, who was operating the machine? What principles of law are 
applicable to each of these? Even if the facts are clearly established, 
the lawyer must search the case law for the legal pr inciple^ which must 
guide a decision as to each legal issue rand to the ultimate result in the 
ptes^nt case. ' . 

^ iljie attorney can approach the task of .argd'ing legal issues in several 
different ways. The most obvious method, it might seem, would be to 
immediately seek but' repotted cases with facts similar to the present 
case, examine the legal principles expanded in that case with what 
results, and.apply the principles and results in* a straightforward way. 
If the results are' favorable to the client, thi^ lawyer simply argues that 
the present case is like the former one, the same principles would apply, 

•■ ■ • '20,;. 



and the same results obtained. If the results in the prior case are not 
favorable to the client, -the attorney attempt^ to distinguish the prior 
case from the client's case. The attornej/ will argue that the facts o^ 
the present case are different from those of - the prior case an4 that, 
moreover, the distinguishing facts are crucial to the outcome of the 

•case.. .Therefore, the argument goes, the results of the prior case are 
inapplicable to the case at hand, and the result should ^differ 
accordingly. Alternatively, the lawyer might argue that the 'law was 
siii?)ly wrong in the prior case; the policies that guided the court's 
decision in prior years no longer prevail; experience has shown the need 
for a new and different policy; and those new principles and policies 

.mandate a new and different result. 

The alternative approach to the argument of legal issues starts out 
with an exposition of legal principles and j^orks backward to present 
facts. The lawyer seeks out and examines the/' reported and authoritative 
statements of courts in the jfur isd^ction regarding the principles* of law 

* whos^ application is presently ih dispute. As noted above, those . 
precedenti^ opinions may be variedly broad or narrow in scope. An 
opinion may include a lengthy discussion of policy or a detailed 
explanation of the application of the stated rule to a nuifiber of factual 
situations. An opinion may, on the other hand, simply repeat a shop-worn 
statement of legal principle and the bald result in t%at case, without any 
elucidation of the process involved in arrivirtg at that^ r.6sjalt from that 
principle. It is the attorney "s task to develop a precise, refined 
statement of legal principle which, if accepted and applied to the 
present facts/ will necessarily yield ^the*^ desired result, supporting that 
particular statement of principle by referring to precedential statements 

of that same pr^pciplev ^ ' 

* * ' - . * 
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It might be contended that in many instances the legal principle is 

clear and uiidisputed', and that it is the ^pplicatfon of that principle to' 

. ' ..." 

the facts, not 'the statement of '* the principle itself, which is the ground 

• /" y ^ ' • 

for argument. This is singly .a^jpther aspect of *^he varying breadth of 

the principle as stated: whether it^, statement is sufficiently refined 

^ i 

to be clear in its application. Howevet Jthe task of argum^t is 

conceived, the measure of Ujg lawyer's skill lies in the ability to 

critically ana^^^e prior statements of g>rinciple and ^pplication, and 

then to synthesize those elements into a logical^; persuasivl E)resentation 

of principle, application, and result in the matter* to be decided. 

Here again, the lawyer's ar.^ument is^for'ged -with ^e fundamental 

tools of analogy ^nd^^dl^tinction: 

The Greene case stated the governino-principles to be 
such and such, with this result. ^M^case is so 
factually similar to Greene that tbis sam,9 ''result is ^ " 

mandated here_ as well. It is true that the Redd case^N, 
stated the principle to be this and that,°with that 
different result. However, the ^Redd cJase dealt with 
^ an Extraordinary factual situatioft; Redd' s different 

result, accordingly, should be strictly limited to its 
peculiar circumstances. And to prove ray point, please 
note that the courts deciding the latter cases of ^ 
Blacke and Blue both f ollowed the Gteen'6 _decision, 
agreeing that the Redd case had limited ^application 
because of its unusual facts. This present case i§ 
more like Greene (and like Blacke and* Blue ) than it is' 
^^^^ Re<^ * Therefore, the Greene result should be *^ 
reached here* as well. * " 

c ' * " 

And sro on. The attorney begins l^y seekincfi^case .citations of those 
principles which are favorable to the client ^d then checking those 
cases to find those** with the factual situatibns most closely analogous to 

• f 

the present circumstances. Again, the lawyer must refer to> case law ' 
within the court's jurisdiction since that precedence is binding upon 
this court. If by chance the precise point of law has^never before been 
decided in this jurisdiction, the lawyer may present. case opinions from 



other jurisdictions which have faced this issue<and argue that their 
decisions provide persuasive, if not binding, authority for, decision in 
the present matter. * . ^ * > 

To sum up, then, the attorney in* the role of advocate in litigatiott\ 
uses, case law primarily to argue for the partici^lar application of a 
legal principle to a set of given facts, once those facts are correctly , 
proved according to the rules of evidence. In tlie r^le of counselor, the 
attorney uses case law to understand the present state of the law's 
development in a particular area of interest; this allows the lawyer to 
properly advise the client as to whether the latter has a claim against 
another, or as to which of. several alternative^actions will best protect 
the client against possible legal problems. Ip either role, the 'attorney 
must) tead the applicable case law closely and critically, simultaneously 
comparing and distinguishing it^froa the present factual^ situation for 
which some decision is required. 



D. REPORTING AND CATEGORIZATION 
SYSTEM FOR CASE DECISIONS 



Because the efficient operation of the legal system clearly depends 
so heavily on the ready access to decided cases by the coprts and, by 
attorneys, a relatively thorough method of recording and categorizing 
those decisions has developed over the years. 'In the United States, the 
major reporting, system for case opinions has been developed by the West 

JPafhlishing Coti^any. West Publishing is. a ptivate organization. It^ 

,/ , ^ 
prints, in book form, caSe decisions forwarded to it by the various stafte 

• ■ . -/t 

and federal courts. In addition, most states and the United States / 
supreme Court have a separate , ' officia l reporting system. For tho/e^ 
courts^ then, cases are reported in two different volumes; 'cross-inae>|es 



are ^vallabl^. West Publishing has also developed a categprization and 
digesting system to facilitate finding the law appropriate to a . 
particular factual situation* ' Because of its pervasive influeixge, the 
focus here will be upon the West method. 

All cases whichi reach the courts are eventually decided* However, 
not all decisions rentier ed are reported in printed form. Some may be 
delivered orally by the judge; some are written in the fdrm of so-called 
letter opinions; forwarded to the parties but not reported generally to 

^ other courts. Even where case decisions are written in the, traditional 
format, not »all ^of them are necessarily forwarded to the publisher for 
publication. West Publishing does not decide whether to report ^ 
particular decision. That function is exercised by various judicial 
administrative agencies, specially designated by the particular state or 
federal court system, which decide whether the issues presented and the 
decisiais r^endered ^ire in^ortant enough to warrant publicatipn. flach 
agency presumably develdps its own criteria for publishable opinions. 
Those meeting those criteria" are forwarde^^i^^tiie^ official publisher and 
to West Publishing, 

Once the ^deo4^ion^has been sent: to West Publishing, that company 
simply reprints the opinion as it is sent* There is, of course, a 

^ certain amount^of editorial control and checking to insure that the 
publication is accurate. However, there is no editorial imposition'' of 
^rmat by West, and bertainly no control over the substance of the 
reported .opinion. 

West does, however, provide certai^i additions to the opinion as 
written and delivered by^the court. For one thing. West includes 
information on the particular attorneys involved in the case; it is 
'frequently useful for a lawyer preparing for» litigation to cgfttact an 



attorney who has prepared a -similar case. Moreover, West's staff 
develops a brief summary of the case, including a short i^ecital of the 

. ^ A . ■ 

facts involved, the^pr inciples "discussed, and the result reached. , This 
case summary is printed at the very beginning of the-opinioni, immediately 
after the caption of the case. It provides a quick,, shorthand' reference 
for legal researchers, who can see quickly whether the case is applicable 
to their problem and the result reached in that case. - . , 

Finally, West also provides' so-called headnotes — sentence-length 
Statements of the principles of law discussed in that opinion* The 
headnotes are ^printed with short-phrase labels and numerical cross- * ^ 
references to West's categorization system (keynotes)-^ discussed below. 
The headnotes are printed after the case summary and just before the text 
of. the opinion. 'The headnotes are numbered, and those numbers are 
printed at appropriate points within the text of the opinion^ itself so 
that the researcher can quickly find the section of opinion cited ifi the 
headnote. * ^ • 

West's case summaries and headnot;es are not approved by the courts, 
neither as accurate statements of the law nor as corr^^t^nterpretations^ 
of the principles expounded in that opinion. Consequently*, every legal 
. researcher discovers thatj while, the case suiranaries and headnotes ar^ — 
useful guides to a case opinion, they are not authorities and moreover, 
are not always accurate -reflections of^the opinion itself. It is the 
text of the opinion which is the authoritative law,^and the text itself 
must be carefully read and analyzed to interpret what the law is. 

Once the case sumAaries and headnotes are prepared, the *case opinions 
are printed in book form.* They are published in mult'v^o^ume Bets, in 
quasi-chronological order. Case opinions are not segregated by the area 
of law' discussed, neither by separate volume nor within any" given 
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volume* The reporter 'series are segregated neither, by the jurisdiction 
of the courts West publishes staW-COurlT opinions in six different 

regional reporters, each including cases from s'tates within a defined 

jt ^ - '* ^ f 

geographical area. The casfes of Federal District Courts Are reported, in 

the Federal Supplement series; case opinions of the Federal Courts of 

Appeals ard Reported in the Federal Reporter series/ Three different 

reporter 3erie5, one official and two unofficial, report the opinions- of* 

the United States Suprem^ Court. Official state reporters may include 

one series to report the decisions rO^f 'the *state's highest court ernd 

another "series^^forjthe trial and intermediate ^j^ppeals courts. S'^. 

Since reporter systems are separated only by the jurisdiction of the 
courts whose opinions are repotted therein, and riot 4^ the types of cases 
discussed, finding cases applicable to a f)artAcular legal issue may be a 
formidable task^ To deal with this situation,* Wqst Publishing has 
developed a classification scheme according to the varj^ous areas of law. 
Under this scheme, a particular legal topic is outlined and broken down 
into ever-smaller ai\d finer sub-categories. For^exaraple, one major topic 
is Federal Constitutional law. -Respectively smaller, outlined 
sub-categories would then include fundamental rights and privileges; 
specific fundamental rights; religious freedom; nature of the right; 
concept of the separation of the ch\ifch and state. Each of these * \ 
categories would include any number of sub-categories. The smallest 
outlined sub-categories are numbered, cuid are entitled keynotes. These 
keynotes correspond to the short phrase labels, attached to the headnotes 
iqf^ reported case opinions* ^ ' 

For each reporter series, then, state and Federal, West Publishing* * 
prints a digest series. The digest prints the k^^ote classification 

y » * 

system. Under each keynote are reprinted the headnotes from the cases 



Reported in that particular series. The legal researcher's task is to 
search the keynote outline; to' determine which keynotes will address the 
issue he or she is Researching; to read the headnotes ptinted under those 
keynotes; and f ihally to read the case opinions indicated. Only then may 
the particular l^guage of the stated principles, and th^ factual 
situation under which those principles were so stated, be fully analyzed. 

One beauty of the digest system is that it may be contintially , 
amplified and refined. That is, new sub-categories (keynotes) can be 
added at any time to keep up with the developing law. Occasionally 
entire new topics are added. Conversely, this system is flawed to the 
extent that its outlines are insufficiently delineated* A great ^any 
keynotes are far too broad, including headnotes and cases with greatly 
dissimilar underlying facts. The researcher thus wastes his time and 
resources in checking inappropriate cases. Moreover, there are 
frequently .found subtle errors in the initial classification of a stated 
principle^ into keynote/headnote. The researcher may simply not conceive - 
of the issue presented in the manner in which West has classified it and 
thus may never find a £teirticular case opinions which is in fact directly 
on point with his problem. Finally, West's phrasing of its headnotes can 
be generally critized for emphasizing the statement of principle to the 
exclusion of facts. Accordingly,^ it can be extremely difficult to find a 
factually si^ailar case without actually referring to the case itself, an 

' extremely time-consuming process. The legal researcher thus must depend 
heavily upon his own ingenuity despite the aid of West's digest system. 

As noted, the West system is basically an outline system in which 
legal principles reported in. case law are categorized by logically 
defined ar^as of law, ^recent development is § computerized System, 



called LEXIS, which requires the researcher to analyze his issue and 
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extract ftom it key words which would appear in a case discussing that 
issue, but few other issues« ^ Those words are fed into the computerr 
which then performs a word scan of the case opinions in its file. The 
obvious disadvantage of the system is that it depends entirely upon the 
researcher's intuition aboDt the issue's exclusive key words* , The 
advantage is that relevant cases, once found, are immediately 
retrievable*"* West has begun development and limited distribution of a 
computerized system based on' its own index system, which may combine the 
best of both systems. * * 

if A 
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E. AN EXAMPLE A CASE HISTORY IN THE LAW 

. • ■ ' ■ 

The following is an example of a case history in the law taken from 
"100 Supreme Court Reporter". 

Otis TRAMMEL, Jr. , petitioner, 

V. 



UNITED STATES. 
' .No. 78-5705. 



Argued Oct. 29-30, 1979. 
Decided Feb. 27, 1980. 



Defendant was convicted before 1;he United States District Court for 
the District of Colorado of importation of heroin and conspiracy to- 
import heroin, and he appealed. The Court of Appeals affirmed, 583 F.2d 
1166. Oni. writ of certiorari to the Coutt of Appeals, the Supreme Court/ 
Mr. Chi^e^ Justice Burger, held that: (1) apart from confidential 
communications, a witn^g^ ^spouse alone has the privilege^ to refuse to 
testify adversely and may be neither compelled to testify nor foreclosed 
from testifying, and* (2) that the spouse of ^accused chose to testify 
against 'him after grant of immunity and assurances of lenient treatment 
did not render her testijuony involuntary, and accused's claim of 
privilege was properly rejected. » 

Affirmed. 

Mr. Justice Stewart filed a concurring opinion. 
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1. Witnesses— 184(1) 



Federal Rulesof Evidence acknowledge authority of federal courts to 
continue evolutionary develc^ent of testimonial privileges in ^federal 
crimnal trials governed by principles of common law as they may be 
interpreted in light of reason and experience. Fed.Rules Evid. Rule 501, 



2 . Witnesses-"*-184 (1) 



In rejecting proposed rules and enacting Evidence Rule 501, Congress 
manifested affirmative intention not to freeze law of privilege, anci 
purpose of rule, rather, 'was to provide courts with flexibility to 
develop rules of privilege on case-by-case basis. Fed.Rules 5vid.' Rule 



501.28 .U.S.C.A. 



3. Courts~79 



Statute limits Supreme Court's statutory rule-making authority by 
providing that rules creating, abolishing or modifying privilege shall 
have no force or effect unless approved by act of Congress, but was* 
enacted principally to insure that state rules of privilege would apply 
in diversity jurisdiction cases unless Congress authorized otherwise, and 
/statute was not attempt to prevent federal courts from developing ^ 
Vtestimony privilege la^ in federal criminal cases on case-by-case basis 
in light of reason and experience. 28 U.S.C.A. S 2076; Fed.Rules Evid. 
Rule 501, 28 U.S.C.A. 



4 . Witnesses — ^5 2 ( 1) 

Trend in state law toward divesting accused of privilege -to bar 
adverse spousal testimony has special relevance because law of marriage 
and domestic relations are concerns traditionally re-se^rved to states. 28 
U.S.C.A. S 2076; Fed.Rules Evid. Rule 501, 28 U.S.CjA. 

5 . Witnesses — 184 (1) - 

Testimonial exclusionary rules and privileges contravene fundamental 
principle that public has right to every man's evidence, and thus are to 
be strictly construed and accepted only to very limited ex.tent that 
permitting refusal to testify or excluding relevant evidence has pi^blic 
go<W transcending normally predoitTinant principle of utiXiring all 
rational means fof ascertaining truth. 28 U.S.C.A.'^S 2076; Fed..i(ules 
Evid. Rule 501, 28 U.S.C.A. 

6. Witnesses— 188(1) * i 

« 

*• Marital confidences are privileged under independent rule protecting 
confidential marital communications'. " - j 



7, Witnesses— 52 (1^ 6), 54 " 



Apart from confidential cQinmunicationSr witness spouse alone has 
privilege to refuse to testify adversely and may be neither* compelled^ to 
testify nor foreclosed from testifying. 



8. Witne3ses"52(8) ^ ' 

That spoiise of accused chose to testify against him after grant of 
immunity and assurances of lenient treatment did not render her testimony 
involuntary^ and accused's claim, of privilege was properly rejected. 28 
U.S.C.A. $ 2076?^ Fed. Rules Eyid. Rule 501, 28 U.S.C.A. 

Syi:Urt5g5^ 

/ 0 

Prior to his trial with others on federal drug charges, petitioner 
advised the District Court that the Government intended to call his wife 
(who had been named in the indictment as an unindicted co-conspirator) as 
an adverse witness and asserted a privilege to prevent her from 
testifying. The District Court ruled that confidential commuh^ations 
between petitioner and his wife were privileged and therefore 
inadmissible, but the wife v^s permitted to testify to any act she 
observed before or during the marriage and to- any communication made in 
the presence of a third person. Primarily on the basis of his wife's 
testimony, petitioner was convicted, and the Court of Appeals affirmed, 
rejecting petitioner's contention that the admission, of his wife's 
adverse testimony r over his objection, , conjiravened the decision in 
Hawkins v. United States , 358 U.S.^74^ 79 S.Ct. 136, 3 L.Ed.2d 125/ 
barring the testimony of one ilspouse against the other unless both consent 

Held: The Court modifies the Hawkins rule so that the witness spouse 
alone has a privilege to refuse to testify adversely; the, witness may be 
neither compelled to testify nor foreclosed from testifying. Here# 
petitionerls- spouse choSe to testify against him; that she djid so after a 
grant of immunity and assurances of lenient treatment does not render her 
testimony involuntaryr and thus petitioner's claim of privilege was 
properly rejected.' Pp. 909-914. 

(a) The modern justification for the privilege against adverse \ 
spousal testimony is i.ts perceived role in fostering the harmony and 
sanctity of the marriage relationship. While this Court, in Hawkins / 
supra , reaffirmed the vitality of the common-law privilege in trib federal 
courts, it idade clear that its decision was not meant to -"foreclose 
whatever changes in the rule may eventually be. dictated by 'reascfri'and 
: experience. 358 U..S., at'79, 79 S.Ct., at 139. . Pp; 909-910. \ 

^ L ' ' ' 

*The syllabus constitutes no part of the' opinion of the Court but has 
'been prepared by the J?eporter of. Decisions for the convenience of the^ 
reader^ See United States v. Detroit' Lumber Co. , 200 U.S. 321, 337, 26 
S.Ct. 282, 2'87, 50 Li.Ed. 499. ' ' , * 



(b) Rule 501 of the Federal Rules-bf Evidence acknowledges the 
federal courts' authority to continue the evolutionary development of 

^Ij^timonial privileges in federal criminal trials "governed by the 
principles of the common law as they may be interpreted ... in the 
light of reason and experience." Pp. 910-911. 

/ / 

(c) Since 1958, when Hawkins was decided, the trend in state law has 
been toward divesting the accused of the privilege to bar adverse spousal 
testimony. Pp. 911-912. 

(d) Information* privately disclosed between husband and wife in the 
confidence of the marital relationship is privileged under the 
independent rule protecting confidential marital communications, Blau v. 
United States , 34oij.S. 332, 71 S.Ct. 301, 95 L.Ed. 306; and the Hawkins 
privilege, whicji swee ps more broadly than any .other testimonial 
privilege, is not limited to confidential communications bu^- is invoked i 
to also exclude evidence of criminal acts and of communications in the 
presence of third persons. The ancient foundations for so sweeping a 
privilege-- whereby ay woman was regarded as a chattel and denied a 
separate legal identity — have long since disappeared, and the 
contemporary justification for affording an accused such a privilege is 

'un)04rsuasive. When one spouse is willing to testify against the other in 
a criminal proceeding — whatever the motivation — there is probably little 
in the way of marital harmony for the privilege to preserve. 
Consideration of the foundations for the privilege and its history thus 
shows that "reason and experience" no linger justify so sweeping a rule 
as 'that foUnd acceptable in Hawkins .^ Pp. 912-914, 

583 P. 2d 1166,, aff irmed. ~ 



Sol. Gen. Wade H. McCree, Jr., Washington, D. C. , for respondent. 

J. Terry Wiggins, Denver , Colo. , for petitioner, 

• Mr. Chief Justice BURGER delivered the opinion of the Court 

We granted certiorari to consider whether an accused may invoke the 
privilege against adverse spousal testimony so as to exclude the 
voluntary testimony of his wife.. 440 U.S. 934, 99 S.Ct. *1277, 59 L.Ed. 2^ 
492 (1979) . This calls for a re-exami,nation of Hawkins v. United States , 
35a U.S* 74, 79 S.Ct. 136, 3 Ji.Ed.2d 12^Sr-fl958) . 

^ I ■ 

On March 10, 1976, petitioner Otis Trammel was indicted with two 
others, Edwin *Lee Roberts and Joseph Freeman, for importing Heroin into 
the United States from Thailand and the Philippine Islands and for 
conspiracy to import heroin in violation of -21 U.S.C. SS 952 (a) ,^962 (a) , 
and 963. , The. indictment also named six unindicted co-conspirators, 
including petitioner's wife Elizabeth Ann Trammelv-..^ 
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Accoirding to the indictment, petitioner and his wife flew* from the 
Philippines to California in August 1975, carrying with them a quantity 
of heroin. Freeman and Roberts assisted them in its distribution. 
Elizabeth Tirammel then travelled to Thailand where she purchased a^nother 
supply of the drug* On November 3, 1975, with four ounces of heroin on 
her person, she boarded a plane for the United States* During a routine 
customs search in Hawaii, she was sjearched, the heroin was discovered, 
and she was arrested. After discussions with Drug Enforcement' 
Administration agents, she agreed to cooperate with the Government* 

Prior to trial on this indictment, petitioner moved to sever his case 
from that of Roberts and Freeman* He advised the court that the 
Government intended to call his wife as an* adverse witness and asserted 
bis claim to a privilege to'prevent her. from testifying again^-fe-^im* At 
a hearing on the motion, Mrs* Trammel was called as a Government witness 
under a grant of .use immunity* She testified .that she and petitioner 
were married\in May 1975 and that they remained married*!* she 
explained chac her cooperation with the Government was based on 
assurances that she would be given lenient treBtmenb*2 she then 
described, in considerable detail/ her role and that of her husband in 
the heroin distribution conspiracy* 

After hearing this testimony, the District Coutt ruled that 
Mrs* Trammel could testify in support of the Government's case to any act 
she observed during the marriage and to any communication "made in the 
presence of a* third person*"; however, confidential communications between 
^ petitioner and his wife were* held to be privileged and inadmissible* The 
motion to sever was denied* ^ 

• At trial, Elizabeth Trammel testified within the limits of the 
court's pretrial ruling; her testimony, as the Government concedes, 
constituted virtually its entire case against petitioner* He was found 
guilty on both the substantive and conspiracy charges and sentenced to an 
indeterminate term of years pursuant to the Federal Youth corrections 
Act, 18 U.S*C* S 6010(b) *3 

In the Court of Appeals petitioner's only claim of error yas that the 
admission of th*e adverse \^estimony of his wife, over his objection, 
contravened this Cou|:t'3 teaching in Hawkins v* United^tates , 358 U*S* 
74, 79 S*Ct* 136, 3 L*Bd2d 125 (1958), and therefore constituted • 
reversible error* The Court of Appeals rejected this* contention* It . 
concluded that Hawkins did not prohibit •'the voluntary testimony of a 
spouse who appears as an unindicted co-conspirator under gr^nt of 
immunity from the government in return for her testimony*^ 583 F*2d 
1166, 1168 (CAIO 1978)*- 




*A11 footnotes appear at end of example, P* 32 
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The privilege claimed by petitioner^ has ancient roots. Writing in 
1628, Lord Coke observed that "it hath been resolved by the Justices that 
a wife, cannot 'be plpduced either against or for her husband*" 1 Cake, A 
Gommentarie upon Littleton 6b (1628) • See, generally, 8 J* Wigmore/ 
Evidence's 2227, (McNaughton rev. 1961). .ofhis spousal disqualification 
sprang from two canons of medieval jurisprudence J first, the rule that 
an accused was not permitted to testify in his own behalf because of his 
interest in the proceeding? second, the concept that husband and wife 
were one, and that since the woman had no recognized separate legal 
existence, the husband was that one^ From those two now long-abandoned 
doctrines, it followed that what was inadmissible from the lips of the 
defendant-husband was also inaOraissible from his wife. 

Despitte its medieval origins, this rule of spousal disqualification 
remained intact in most common-law jurisdictions well into the 19th 
century. See 8 Wigmore, S 2333. It was applied by this Court in Stein 
V. Bowman , 13 Pet. 209, 220-223, 10 L.Ed. 129 (1829), in Graves v. United 
States, 150 U.S. 118, 14 S.Ct. 40, 37 L.Ed. 1021 (1893), and again in Jin 
Fuey Mov V. United States , 254 U.S. 189, 195, 41 S.Ct.^ 98, 101, 65 L.Ed. 
214 (1920), where it was deemed so. well established a proposition ds to 
"hardly requirfe] mention-". Indeed, it was not until 1933, i>n Funk v.. 
United States , 290 U.S. 371, 54 S.Ct. 2^2, 78 L.Ed. 369, that this Court 
abolished the testimonial disqualification in the federal courts, so as 
to permit the spouse of a defendant to testify in the .defendant's 
behalf. Funk , however, left undisturbed the'"rule that either spouse 
could' prevent the other from giving adverse testimpny. Id., at 373, 54 
S.Ct:, at 212. Tlhe rule thus evolved into one of privilege rather than 
one of absolute disqualification. See J. lllaguire. Evidence, Common Sense 
and Common Law, at 78-92 (1947). ^ 

The modern justification for this privilege against adverse spousal 
testimony is its perceived role in fostering the harmony and sanctity of 
the marriage relationship. Notwithstanding this benign purpose, the rule 
was sharply criticised. 4 Professor Wigmore termed it "the merest 
anachronism in legal theory and an indefensible obstruction to truth in 
practice." 8 Wigmore, S 2228, at 221. The Committee on the Improvement' 
of the Law of evidence of the American Bar Association called for its 
abolition. 63 American Bar Association Reports, at 594-595 (1938). In 
its place, Wigmore and' others suggested a privilege j^rotecting only 
private marital communications, modeled on the privilege between priest 
and penitent, attorney and dlient, and physician ^nd patient. See 8 
Wigmore, 2332 et sea.5' ' 

These criticisms influenced the American Law Institute, which, in its 
1942 Model Code of evidence advocated a privilege for marital 
confidences, but expr'dssly rejected a rule vesting} in th^ defendant the- 
right to exclude all adverse testimony of his spouse. See American Law 
Institute, Model .Code of Evidence, Rule 215 (19^42). In 1953 the Uniform 
Rules of Evidence, drafted by the National 'Conference of Commissioners on 
Uniform State Laws, fol^lowed a similar course; it limited the pifivilege 
to confidential comipunications and "abolishe [d] the rule, still existing 
in some states, And largely .a sentimental relic, ^of not requiring one; 



spouse to. testify against- the other Jin a criminal action." See, Rule * 
23(2) an^ domments. Several state legislatures enacted similarly 
patterned provisions into I9W.6 

In Hawkins v. United States^ 358 U.S. 74, 79 S.Ct. 136, 3' L*Ed.2d 125 
(1958) , this Court considered the continued vitality of the privilege 
against adverse <spoudal testimony in »the federal courts. There the 
pisttict Court Wad permitted petitioner's wife, over his objection, to 
testify against bim. With one questioning concurring opjlnion, the Courjb 
held the wife's testimony inadmissible;^ it took note f>f the critical 
cdment's \:hat^the common-law rule had -engendered, id. j at 76, and N. 4, 
79 S.Ct., at 137, but chos^HTot to abandon.it. Also rejected was the 
Government's suggestion th*at the court modify the privilege by vesting it 
in the witness spouse, with freedom to testify or not independent of the* 
defendant's control. The Court viewed this proposed modification as 
antithetical to the widespread belief, evidenced in the' rules /then in 
effect in a majority of the States and in Engiarl^, " *Vthat the law should 
not force or encourage testimony which might alienate husband and wife, 
or further inflame existing domestic differences". Id., at 79, 79 S.Ct., 
at 

Hawkins , tl\pn, left the federal privilege for adverse spousal 
testimony where it found it, continuing "a. rule which bars the testimony 
o£ one spouse against the other unless both consent". Id. , at ^8, 79 
^S.Ct.', at 138. Accord Wyatt v. United States , 362 U.S. 525, 528, ^0 
^.Ct. 901, 903, 4 L.Ed. 2d 931 (1960)%7 However^^ in so doing, the Court 
made »clear that "its decision was not meant to "foreclose whatever changes- 
in the rule may eventually vbe dictated by 'r^asoft and experience.'" 358 
U.S., at 79> 79 §.Ct., at 139 

• * • * III 



[1-3] The Federal Rul^s of Evidence acknowledge the autfiority of the 
fe^deral courts to continue the evolutionary, development of testimonial 
privileges in federal criminal trials "governed by the principles of the 
conmKDn law as they may be interpreted • *. . in the light of reason and 
experience.-" Fed. Rule Evid. 501. Cf., at 279 (1934)* The general 
mandate of ilule 501 was substituted by the Congress f or ^a set of 
privilege rules drafted by the Judicial Conference Advisory CommittQe^on 
Rules of 'Evidence and approved by the Judicial Conference of the United 
States and this Court. That proposal defined nine specific , ' * 
privileges, including a husband-wife privilege which would have codified 
^he Hawkins, rule and eliminated the l^rivilege for confidential marital 
communications. See Fed. Rule of Evid. Proposed Rule 505* In rejecting 
the proposed rules and enacting Rule 501, Congress manifested an 
affirmative intention not^ to freeze the law of priyilege*. Its purpose* 
rather was to "provide! the- courts with the flexibility to develop rules 
6f privilege on a case-by-case basis," 120 Cong.Rec. 40891 (1974) , 
(statement of R4p\Hungate) , and to leave the door open to change. See 
also 5/Rep.Nd.'93-l277, 93d COng., 2d Sess.,^11 (1974); H.R. Rep. No. 93-650, 
.93d^Cong., 1st SessI, 8 (1973), 8 u.S.Code Cong. & Admin. News 1974, p. 
7051- . . V - ^- • 
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Although Rule 501 conf irm^ the authority of the federal courts to 
reconsider the continued validity of the Hawkins rule, the long history 
of the priv.ilege suggests that it ought not to be casually cast aside. 
That the privilege is one at^fecting- marriage, home) and family , > 
relationshps— already subject to much erosion in our day— also counsels 
►caittion. At the same time we^cannot escape the reality that thtf law on 
occasion adheres to doctrinal concepts long after the reasons which gave 
them -birth have disappeared and after experience suggest the need for 
change. This was recognized in gunk where the**Court "decline (dj io 
enforce . . . ancient rulefs] of the common law'under conditions as'they 
now exist." .290 U.S., at 382, 54 S.Ct., at 215. For, as Mr. Justice 
Black admonished in another setting ^ "(wjhen precedent and* precedent 
alone is all the argument that can be made to support a court-fashioned 
rule, it. is time for t%e rule's creator to destipy it." Francis v. 
Southern Pacific Co. , 333 U.S. 445, 471, 68 S.Ct. 611, 623, 92 ' " 
(19'48) (Black, '.J., dissenting)^ 

r ' • » 

(4] Since 1958, when Hawkins was decided, support for* the privilege 
against adverse spousaf testimony has been eroded further. Thirty-one 
jurisdictions," including Alaska and Hawaii, thep allowed an accused a 
privilege to* prevent adverse spousal testimony. 358 U.S., at 81, n. 3, 
79 S.Ct., at 140, (STEWART, J., concurring).- The number has now^eclined 
to 24.9 In 1974, the National Conference on uniform States Laws 
revised its Uniform Rules of Evidence, but again rejected the Hawkins 
rule in favor of a' limited privilege for confidential communications. 
See Uniform Rules^^of Evidence, Rule 504. That proposed rule has- been 
anacted in Arkansas,' North Dakota, a'nd Oklahoma — each of wh'ich io 1958' 
permitted an accused to exclude 'adverse spousal testimony. 10 The trend 
^ in stat^ iaw toward divesting ttfe aCidused of the privilege to bar adverse 
spousal testimony has^speciai relevance because the law of marriage and 
domestic 'relations^ are concerns traditionally^reserved tp the states^ , 
ee Sosna^v. Iowa ," 419 U.S. 393, 404,^ 95 S.Ct. 553," 559, 4^2 L.dd.2d 532 
(^7-5)." Scholarly cr^ticjism of ttie Hawkins rule has also continued 
unabated. 11 - ^ 



[5] Testimanial exclusionary rules and' privileges contravene the ^ ^ 
fundamental principle th^t ?-the publig . . . has a right to every man's 
evidence." United States v. Bcyan , 339 (U.S. ' 323, 331, 7(0S.Ct.'\724 , 
73d, 9,4 L.Ed. 884 (195a) ^ As such,' they must be strictly construed and 
accepted "only to the very limited extent that permitting a refusal to 
testify of""Stcitidlng relevant evidence has a pQbiic good transcending the 
normally predominant principle of utilizing^ all rational means for 
ascertaining' truth." Elkins v. United States , 364 U.S. 206, 234, 80 
S.Ct. 1437, 1454, 4 L.Ed. 2d 1669 (1960) (Frankfurter, J., dissenting)..^ 
Accord, United States v. Nixon , 4I8, U.§. 683, 709-710, 94 §.Ct. 3090, . <^ 
3108-3109, 41 L.Ed. 2d 1039 (1974). gHere we must decide whethiar- the 
privilege against adverse spousal testimony promotes sufficiently 
important interests to outjWeigh the need for probative evidence iri the 
administration of criminal justice. 
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[6] It is essential to remember that the Haw-kins . privilege is not 
needed £o protect information privately disclosed between husband and 
wife in the confidence of the marital relationship-r-once described by 
this Court as "the best solace of human existence." Stein v. Bowman 13 
Pet. at 223. Those confidences are privileged under^ the independent 
rule protecting confidential marital communications, Blau v. . United 
StateSr 340 U.S. 332, 71 S.Ct, 30ir 95 L,Ed. 306 '(1951)'? see n. 5r * 
supra . The Hawkins privilege is invoked , not to exclude private mari^tal 
communications, but rather to exclude evidence of\M:iminal acts and of ^ 
communications made in the presence of ^third'personsk 

s 

No other testimonial privilege sweeps so broadJ^y. The privileges 
between priest and penitent, attorney and client, -and physician and 
patient limit protection to private communications. These privileges are 
rooted in the' inoperative need for confidence and trust. The 
priest-penitent privilege recognizes the human need to disclose ,to a 
spiritual counselor, in total and absolute confidence, what are believed 
to be flawed acts or tho^g^hts and to receive pfiestly 'gonsolcition and 
guidance in return*. The lawyer-client privilege rests'on the need for 
the advocate and counseJ^r to know all that relates to the cli^.nt's 
reasons for seeking representation if the professionar'mission is to^ be 
carried out. Similarly, the physician ^nust know all that a patient c^n 
articulare in order to identify and to treat disease; barriers to full 
disclosure would impair 'diagnosis and treatment. ; 

The Hawkins ryle stands in marked contract [to these three' 
c privileges. Its protection is not limited to confidential 
.communications; rather it permits at} accused to exclude all advetse 
spdusal testimony. As Jeremy Bentham observed more than a century and 'a 
half ago, such, a privilege goes far beyond making *'every man'a<,house his 
castle," and permits a person to convert his hquse iTito "a den of 
thieves." 5 Rationale of- Judicial Evidence 340 (1927). it'^'^'secures', to 
every man-, one safe and unquestionable ajid every ready accomplice for 
every » imaginable crime." Id., at 338. , y 

The ancient foundations for so si^eeping a privilege have long since 
o disappeared. Nowhere in the common-law world — indeed yi^ any modern ^ 
society — ^is a woman regarded as chattel or demeane^l by aenia^of a 
separate legal identity and the dignity associated with recognition as a 
*whole human being, diip by chip^ over the years. those> archaic rtotions 
have been cast aside so that ^tnjo longer is the female dest^ined soleAy 
for the home and the rearing of 'the family, and only the male for the ^ 
marketplace and the world of ideas." Stanton v. Stanton , 421 U.s\ 7, 14, 
15, 95 S.Ct. 1373^ 1^77, 1378, 43 L.Ed.2d 688^(1975;. 

\ The contemporary justification for affording an accused such a 
privilege is also unp^rsuasive. When one spouse is willing to testif^t 
against the other in a criminal -proceeding — whatever the 
motivation — their relationship is almost certainly in disrepair; there is 
probably little in the way of marital harmony for the privilege to 
preserve. In these circumstances, a rule of evidertce^that permits an 
accused to*prevent adverse spousal testimony seems far more likely to 
frustrate justice^ than to fosfer family peace. 12 Indeed, thete is a 

\ 



reason to believe that vesting the privilege in the accused could 
actually undermine the marital 'relationship. For example, in a case such 
as this the Government in unlikely to offer a wife immunity and lenient 
treatment if it knows that her husband can prevent her from giving 
adverse testimony. If the Government is dissuaded from making such ^n • 
offer, the privilege can have the untoward effect of permitting one 
spouse to escape justice at the expense of the other. It hardly seems 
conducive to the preservation of the marital relation to place a wife in 
jeopardy solely by virtue of her ^^usband's control over her testimony. 

[1, 8] Our consideration of the foundations for the privilege and 
fits history satisfy us th^t "reason and experience" no longer justify so 
sweeping a rule as that fbund acceptable by the Court rn Hawkins . 
Accordingly, we conclude that the existing rule should be modif ied^so 
that the witness spouse alone has a privilege to refuse to testify ^ 
adversely; the witness may be neither compelled to testify nor foreclosed 
from testifying. This modification — vesting the privilege in the witness 
spouse — furthers the import an^-4)ublic interest in marital harmony without 
unduly burdening legitimate iaw enforceipent needs. 

Here, petitioner's spouse chose to testify against him. That she^did 
so after a grant of immunity* and assurances c5f lenient treatment does not 
render her testimony involuntary. Cf. Bordenkircher v. Hayes , 434 U.S. 
357«, 98^S.Ct. 663, 54 L.Ed. 2d 604 (1978). -Accordingly, the District 
Court and the C6urt of Appeals were correct in rejecting petitioner's 
claim of privilege, and the judgment of the Court of Appeals is^ affirmed. 

4 

Affirmed. ^ • ^ 



Mr. Justice STEWART, concurring in the judgment. 



Although agreeing with much of what the court has to say, I cannot 
join an opinion that implies that "reason and experience" have worked a 
vast cl^an^e since the Hawkins case was decided in 1958. - In that case the 
Court upheld the privilege of a defendant in a criminal case to prevent 
adverse spousal testimony, in an all-but-unani^nous opinion by Mr. Justice 
Black. Today the Court, in another all-but-unanimous opinion, 
obliterates t^jat privilege because of the purported change in, perception 
that "reason and experience" have wrought i 

# 

The fact^of the matter is that the Court in)_this case simply accepts 
the very same arguments that^the Court rejected when the Sovermnent first 
made them in the; Hawkins case in 1958. I thought thosb arguments were 
valid then, 13 and I think so now. 

The Court is correct when it says that "[tjhe ancient foundations for 
so sweeping a pr-dvilege have long since disappeared." Ante , at 913. But 
hose foundations had disappeared well before 1958; their disappearance 
certainly did not occur in the few years that have elapsed between the 
. Hawkins decision and this one. To paraphrase what Mr. Justice Jackson 
6ncfe said in another context, there is reason to believe that today's ^ 
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opinion of the Court will be of' greater interest to students of buman 
psychology than to students of law. 



^In response to the question whether divorce was contemplated, 
Mrs. Trammel .testified that her husband had said that **I would go my way 
and he would go'his.-" (Appv, at 27). 

^Itie Government represents to the Court that Elizabeth Trammel has 
not been prosecuted for her role in the conspiracy. 

^i^berts and Freeman were also convicted.* Roberts was sentenced to 
two years imprisonment. Freeman received an indeterminate Sentence under 
the Youth Corrections Act. ' 

4see Brosman, Sdward Livingston and Spousal Testimony in Louisiana, 
11 Tulane t.Rev.^ 24^3 (i937); Hutchins and Slesinger, Some Observations on 
the Law of Evi-dence; Family Relations, 13 Minn. L. Rev. 675 (1929); Note, 
24 Calif .L. Rev/ 472 (1936); Note, 35 Mich. L. Rev. 329 (1936); Note, 20 
So.Cal.L.Rev. 94 (1935); Note, 20 Minn.LvRev. 693 (1935). 



^llii^-Court-recogni2e(l_iust_such a confidential marital 
communications privilege in Wdife~"v7^n4ted States , 291 U.S, 



7, 54 S.Ct. 



279, 78 L.Ed. 617 (1934), and in Blau v. United States , 340 U.S. 332, 71 
S.Ct. 301, 95 L/Ed. 306 (1951). In neither case, however, did the Court 
adc^t the Wigmpre view that. the communications privilege be substituted 
► in W^ce ^ *tiie- Privilege against adverse spousal testimony. The 
pri^rQeg^^s to confidential marital communications is not at issue iti 
the instant case; /accordingly, our holding today does not disturb Wolfe 
and Blau . , 

6see Note, Competency of One Spouse to Testify Against the Other in 
Criminal Cases Where the Testimony ^s Not Relate to Confidential 
Communications: Modern Trend, 38 Va.L.Rev. 359 (1952). 

^The decision in Wyatfc recognized an exception to Hawkins for cases 
in which one spouse commi^ts a crime ag'ainst the other. 362 U.S., at 56, 
80 S.Ct. at 902. This exception, placed on the ground of necessity, was 
a longst;|inding one at common law. See Lord Audley's Case , 123 Epg^^es 
1140 (1931); 8 Wigraore S 2239. It has been expand^d^since-^ttlerTto 
include crimes against the spouse's propertyv-sefe Herman v. iJnited 
States, 220 F.2d ^19, 226 (CA4 1955 )'»'^Snd^n recent years crimes against 
children of either spouse i ^nir£ed States v. Allery , 526 F.2d 1362 {CA8 
1975). Similar exceptions have been found to the confidential marital 
communicatipns'^ivilege. ' See 8 Wigmore, $ 2338. 



^ 8pe tit loner's reliance!-on 28 U.S.C. $ 2076 for the proposition that 
this Court is without powec to reconsider Hawkins is ill fouhded. That 
provision limits this Court's statutory rulemaking .authority by providing 
that rules "creating, abolishing, or modifying a privilege shall have no 
force or^effect unless . . . approved by act of Congress." It was 
enacted principally to insure that state rules of privilege would apply 
in diversity jurisdiction c>ses "unless Congress authorized otherwise. In 
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Rule 501 'congress makes clear that S 2076 was\not intended to prevent the 
federal courts --fromNdeve loping testimonial privilege law in federal 
crpjninal cases on a .case-by-case basis "in light of reason and 
experience"; indeed Congress cencouraged such development. 

♦ 

^Eight states provide that one spouse is incompetent to testify 
against the other in a criminal proceeding:^ see Haw.Rev.Stat* § 621-18 
(1968); Iowa Code $ 622,7 (-1979^); Miss.CodeAnn $ 13-1-5 (Curo*Supp,1978) ; 
N.C.Gen.Stat, $ 2945-42; Pa.Stat.Ann. , Tit- 42 SS 5913, 5.915^ (Purdon 
Supp-1979); Tex-Crim-Pro-Code Ann-Art- 38-11 (Vernon 1979) ; Wyo-Stat- 
$ l-lt-104 (1977)- 

^ ^ Sixteen states provide a privilege against adverse spousal testimony 
and vest the privilege in both spouses or in the defendant-spouse alone; 
see Alaska Crim-Proc-Rules 25(b)(2) (Supp-Sept-1968) ; ^1-Rey-Stat- S' 
13-90-107 (1974); Idaho Code $ 9-203 (Cumm-Supp-1978 ) ; Mich -tomp. Laws $ 
600.2162 (Mich -Stat -Ann- $ 595-,02 (West Cum- Supp- 1978) ; Mo-Ann-Stat- $ 
546-260 (Vernon 1953); Mont-Rev-Codes Ann- S 95-3011 (Cura-Supp-1975) ; 
Neb-Rev-Stat- $ 27-505 (1975); Nev-Rev- Stat- S 49-295 (1977); 
N-J-Stat-Ann- S 2A:84A-17 (West 1976); N-M-Stat-Ann- S 20-4-505 
(Cura-Supp-1975); Ore-Rev-Stat- $ 44-040 U977); Utah Code Ann- § 78-24-8 
(1977); Va-Code S 19-2-271-2^ (Cum-Suppl97a) ; Wash-Rev-Code Ann- 
S 5-60-060 (Supp-1979); W-VaCode S 57-3-3 (1966)- 

Nine states entitle^ the witness-spouse alone to assert a privilege 
against adverse spousal .testimony: see Ala-Code, Tit. 12 $ 21-227 
(1977); Gal.Evid.Code SS 970-973 (West 1966); Conn-Gen-Stat-Anrt. S 54-84 
(West Cum- Supp-1979); Ga.Code Ann- S- 38-1604 (1974); Ky-Rev-Stat. 
S 421-210 (Cum-Supp-1978); La- Rev- Stat -Ann- S 15:461 (West 2967); Md.Cts- 
and Jud-ProcCode Ann- SS 9-101, 9-106 (1974); Mass-Anri-Laws ch- 233, S 2ty 
(Law, Co-op 1974); R-I-Gen-Laws S 12-17-10 (1970)- 

lOln 1965# California took the privilege from the defendant-spouse 
and vested it in the witness-spouse, accepting a study commission 
recommendation that the "latter fwas] more likely than the f.q.rmer to 
determine whether or not to claim the privilege on the basis- of the 
probable effect on the marital relationship-"' See Cal-Evi-Code 
<!C 970-973 a nd 1 California Law Revision Commission, Recpjpmendation and- 
Miuly icliil iii(j rii 'I'lif* MimLL!1''F(M or Against" Testimonial Privilege at 
F-5*^1956)- See also 6 Californ2^ntaw.,..8^ Commission", Tentative ■ 

Privileges RecomraehdaJtionsT—Rule 27-5, at2^3"-244_J1964 ) - 

Sjuppc^'t for the common-law rule has also diminished in England- In 
IST^Ta study group there proposed giving the' privilege to the^ — 
witness-spouse, on the ground that "if [the wife] is willing to give 
evidence - - - the law would be showing excessive concern-for the 
preservation of "marital harmony if it were to say she must not do so." 
Criminal Law Revision Committee, Eleventh Repprt Evidence (General) , at 
93- ^ ^ ' * 

llSee ^Reutlinger, Policy, Privaqy and Prerogatives: A Critical 
Examination *of the Proposed Federal Rules of Evidence as They Affect 
Marital Privilege, 61 Calif. L-Rev- 1353, 1384-1385 (1973); Orfield, The 
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fpsband-Wife Privileges in Federal Criminal Procedure, 24 Ohio St.L.J. 
^4 (1963)'; Note, 1977 Ariz-St.L-J- 411; Note, .17 Sti Louis L-Rey. 107 
(1972); Note, 15 Wayne lI.Rev. 1287, 1334-1337 ' (1969 ) ; 52 J.Crim,,L. 74 " 
(196U; Notl^ 56 Nw.U.Ii.Rev. 208 (1961); Note, 32. Temp^L^Qt*. 351 (1959)^ 
Note, 33 TuTTli-Rev* 884' (1959)- 

I2it is argued that abolishing, the privilege will permit the 
Goverijmertt to come between husband and wife, pitting one against the 
other* That, too, mis^ea.^the mark. Neither Hawkins , nor any other 

?rivilege, prevents^^ti^ Government from enlisting one spouse to give • 
nformation concerning^^^jMl^ther or to aid in the other's apprehension. 
It is only thQ spouse's testimony m the courtroom that is prohibited.^ - 

• 13»The rule of .evidence we are*nere asked to re-examine has been 
<5alied-a 'sentimental relic' It was born of^ two concepts long ^ince 
'rejected: that a criminal defendant was itjcompetent to testify in his 
own case, and that in law husband and wif^ were ohe. What thus began as 
a disqualification of either* spouse from testifying at 4II yieMed 
gradually to the* E^plicy of admitting ail rele^^ant evidence, until it^haa' 
now become simply a privilege of the criminal defendant to prevent his 
spouse from testifying against him. ^ 



"Any ryle -that impedes the discovery of truth in ^ court of law 
impedes as well the doing of jdTstice. When such a rule is the product of 
a conceptualism long ago discarded, is universally criticized by' 
scholars, and has been qualified or abandoned in^ many jurisdictions, it 
should receive' the most careful scTrutiny. Surely 'reason and experieng. 
require that we do^more than indulge in mere assumptions, perhaps^-nSive 
assumptions,^ as to the importance of this andient rule to the interests, 
•of domestic tranquility;" Hawkins v. United States , y 358 U.S. 74, 8lH 
79 S.Ct. 136, 140, 3L.Ed.2d 125 (concurring opinion) reitations and 
footnotes omitted) 




14see Zorach v. Clauson ^, 343 U.S, 
L.Hd. 954 ^ (dissenting opinion). 



306r 325,^ 72 S.Ct* 679, 689, 96 
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^ PART II: LEGAL CASE HISTORIES ^ 
AS A MODEL FOR EVALUATION CASE HISTORIES . 



The aim of the following discussion is to explore the possibility of 
evaluation case histories using legal cases as a model. An attempt will 
be made to explore a number of questions. What function could evaluation 
case histories fulfil? What might be the similarities and differences 
between evaluation and legal pase histories? Might evaluation case 
histories be the same as evaluation reports? Who could write up an 
evaluation case history? Who could publish case histories? 

A.' THE POSSIBLE FUNCTI ON OF EVALUATION CASE HISTORIES 

e 

I. Evaluation Case Histories as Exanqples of fiow t o Do Evaluations 

The previous discussion of legal case histories contained the 
following statement: "For one who wishes to examine the real, practical' 

application of recorded case histories to novel, unresolved, problems, the 

' I 
conribn law legal tradition offers a superlative paradigm." One reason a 

leqal case history^>*-tta^ful^ solving novel,, unresolved problems is 

th^4: it provides an example of how-to solve a particular problem, in* the 

law, the problem is some legal. issue. The problem in evaluation is to 

arrive at a judgment or judgments of worth. Judgments of worthT^re 

either made by the evaluator'^or the audience who read the evaluation 

report. In a similar way to legal uses*, an evaluation case history would 

provide an Example of how to solve some' evaluation problem. 



comparison of Types of Cases . Why do legal case histories provi^de a 
model for evaluation case histories? One way to answer this question is 
to look at examples of cases from other subject areas. Mathenatics and 
physical science textbooks typically give worked examples ("cases") of 
how problems are solved. These solutions follow logic and involve 
principles of mathinfaCics and the physical sciences. A legal case 
history involves ^ set of principles to assist in deciding the legal 
issues, and logic is used in arriving at the legal decision. In a 
similar way for evaluation, methodological principles are used in the 
process of collecting the data. Presumably logic is used to a^rrive. at 
value claims and recommendations, but this logic is rarely made highly 
explicit. Legal and evaluation problem solving is different from 
mathematics and physical sciences probl^ solving in. that with legal and 
evaluation problems there is much more flexibility in arriving at a 
solution/ In mathematics and physical science problem solving there may 

A. • 

be just one and a very* few \^s of solving a problem. There is more 
flexibility in solvirtg a problem in law; evaluation or engineering. 
Maybe th^s is because they are; all less constrained by theoretical 
principles. , Evaluation practice shows the roost flexibility of all in 
solving a problem. Levine, M. and Levine, D. (personal communication, 
1979) state: 

lYi our, v4.ew, the fact that problem solving is flexible 

in eviiluatio'n means that the value €;hoices are subtly 

made atthe outset of the study irt the ap|)arently ' 

technical' choices that are mad^ in the design of the 

evaluatioli. . For example, in a school setting, does the . • 

evaluator choose to. focus on the children, the teacher, 

the principal, parents,, school board, or the city 

council? Is the focus of the inquiry poor test results, 

discipline, parental concern with a child's progress, 

teacher qualitications, budgetary constraints, or a 

dozen other possible o^cerns? ,-When one matter is 
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studied, other aspects of the problem are not examined 
and made* of equal importance .with the variables that are^ 
studied. These are political as well as technical 
decisions. 

The solution to mathematics and physical science textbook problems"*^do 
not usually change with time. In contrast the solution to legal and 
evaluation prob2>ems must be in concert with the prevailing social mores 
which, change over time. As was stated earlier: ''The courts must 
frequently struggle with the inadequacy of principles developed in 18th 
century situations for present-day life." In a similar way with 
evaluation, value judgments made in relation to a certain situation may 
change over time in concert with changing social mores. 

\ 

The business education case is another form of case. Injcontrast to 
a, legal case, a business education case is a probl^ to be sc^lved rather 

than a solved problem. An evaluation case could be either a solved 

I 

problem or a problen to be solved. As with business, the latter would be 

^. * 

used exclusively in evaluation education, and will- be^the subject of 
another monograph. The evaluation cases discussed in thi^monograph 
will, like legal cases, represent problems that have been solved. 

The Need for Evaluation Case Histories as Examples . In ^relation to 
legal cases it was stated earlier: "Solutions to both simple and complex 
problems need not be develbped afresh for each new case. Rather, 
principles are developed and appli€K3 to concrete but recurring fact 



^patterns." In a similar way, evaluation case histories could provide 
exanples of how evaluations were done so that solutions to the problems 
of carrying out an evaluation would^npt have to be developed afresh for 
each new ev^lil^tion as seems to be th^ situati<Jirnow. 



Evaluation ca3e hlstojfi^s should prove to be valuable in the 
^ucation 'of/evaluators. There is indication (see Gephatt and Potter, 
1976) that evaluati<^n students spend little, if any, tine ^reviewing 
evaluation studies* in a( sin^ilar way tHjat law 'stydents^ study legal case 
histoties.i It has'b^en oyf exper^^ence that studepts in evaluation 
courses read few, if any, evaluati^ ^studies \n the whole of- their course 
work* IdealjLy students should spend more time doing evaluations, but 
this is often difficult to arrange^ 

The^ollcwi'ng ajjre some examples of where example evaluation case 

" ' < *^ , 

histories would be -useful. 

7 

(i) With the newer models of evaluation such as goal-free 
evaluation, responsive evaluation and advocate-adversary evaluation, 
here is a dearth, if not absence, of documented examples of the use of 
these models. Evaluation case history examples could r.emedy this 
situation. . " ' . ' 

(ii) Evaluation involv^es the evaluation of something. This 
something may include what could be called the four "P's"-- -programs, 
products, personnel performance and policy. Little is known about the 
differences in evaluating these foui^ di^fferent types of entities. The 
development of evalyatlon case histories for each type may help to 
elucidate the differences and the similarities. " / 

For each type, there are subtypes. For example there are different 
types of programs— a .university course, an elementary reading program, a 
workshop^ a conference and Ifeo on. There could be a series of evaluation 
case histories 'centered on each of these subtypes. As an^ example there 
could be a^ series of« case histories on the evaluation of workshops, it 
has been our experience of the evaluation of workshops that\ everyone. . 

• 4-1 ^ 



starts anew and has no prior examples to gu^de yiem. One danger is that 
each situation to be evaluated is different and an evaluator should not 
be constrained by what has been done before. \ v 

(iii) Case histories could provide example^ of the use of particular 
methodological techniques — how to overcome the difficulties of 
implementing a randomized experimental design, how. to aggregate the 
information from a series of case studies, how tip organize a 
questionnaire survey to obtain maximum response and so on. 

(iv) Case histories could illuminate how to deal with issues that 

are a problem in many evaluations — how to negotiatie a contract*, ethical 

i 

responsibilities of the evaluator*, how to identif^ the most appropriate 



evaluation problems to be addressed, how to increase utilization a*nd so 



on« 



2. Evaluation Case Histories as Precedents 

The written legal case history is more than an exempJLar for future 
cases. In addition it acts as binding precedent, and thus makes the law 
fundamentally conservative. One reason for the precedential system of 
legal decision is that, according to one simple and fundamental 
definition of justice, people in similar circumstances should be treated 
similai;ly. ^ ^ 

If evaluation case histories wer'e written up; should they act as . 
precedent? Should lil^e factual circura stances lead to like judgments of 
worth? When ^here is a need for justice* -to 'be served,^ then the answer 
to this question must be "yes," When persons are evaluated for job 
promotion or merit pay, like attributes and b^av.ior should lead to like 



*However, with both these confidentiality is a problem. 



'judgments of worth. Some organizations . (e,g. , Colleges) require 
documentation of a person's work history • An evaluation case history 
would contain such^ documentation (the facts)*, the principles (criteria) 
that were used iti deciding on the person's ^ay or promotion, and hew the 
prinCfiples were applied to the facts. At the present time it is not ^ 
conmon in personnel evaluation for there to be any documentation of hew 
the principles are applied to the facts. Thus for personnel evaluation, 
evaluation case histories could act as precedjent in the legal sense. 

. However, according to- Webster's Dictj^nary, there are two major 
meanings of "pr4ce<}ent" as a noun. Ones meaning is the legal meaning: 
"some^ing done or said that ^may serve as^n example br rule to authorize 
or justify a subsequent act of the same or an analogous kind." The other 
meaning is: "an earlier occurrence of something, similar." It is this 
second meaning that could be applied to evaluation cases. An evaluation , 
case could act as a precedent if it described someth^-ng/about an" 

■ ^ • V ■ , 

evaluation that had not occurred before. Thus. an evaluation case history 

* ♦ 
would, be written up if it^had some new aspect to it/ This would result 

in the accumulation of knowledge and experience about evaluation. 
* * 

3. Evaluation Case Histories for the Accumulation of Knowledge and 

Experience ^ . 

Legal case histories, vAil^e r-ecording legal decisions which will act. 

asr precedent^ also act*is^ means #f accumulating knowledge of the law. 

With regard to a 'particular topic, legal case histories record hew the 

courts have dealt in the past with various situations relating to that : • 



\ 



*That is, people in similar c-ircuinstcknces should be tr^ted similarly. 

J* . • • . - 



topic. Thus knowledge and experience in dealing with situations related 
to a topic? accumulate ovef time. 

In evaluation, there is no formal method for accumulating knowledge 
and experience about evaluation*. This is a serious- charge, since if it 
is true, this is detrimental to the growth and development of 
evaluation. The practicing evaluator certainly accumulates knowledge 'and 
experience about -evaluation, but there is virtually no mechanism for 
passing this on to the profession as a whole. 

In one sense the practice 'of evaluation is a private affair. An 

evaluator 's clients and^ audiences may read the report he or she 

produces. However, the evaluator 's colleagues rarely"subject his or her 

work'^to scrutiny, such scrutiny being a mechanism for the accumulation of 

knowledge. Levine, M, and Levine (personal communication, 1979) state 

The solution may not lie in the "case" idea, but ^.n the 
notion of appellate review in law, or peer review in 
science. • . . Occasionally a client will hire a second 
expert to critically examine the evaluation report and 
^ help the client to decide the worth of the 

recommendations -that are made in the. report. We sUggest 
that an independent professional review be incorporated 
in almost every evaluation, certainly whenever the 
client is unable to judge the profepsional wotth^f the 
work. ^ . . 

' ■ 

The main reasons why evaluators do not read one another's work is th^t 
evaluation reports (a)' are not circulated widelyv (b) are very lengthy, 
and (c) are not written for fellow evaluators. With regard to the latter 
reason, fell'ow evaluators are usually not interested in the details of 
the entity being evaluated but are interested in the methodology which is 
usually not given in a detailed form, 

■ \ . • - ■ . 

In other professions and disciplines besides the law, the commonest 
method of accumulating knowledge and experience is by means of journals 



and books, including texts. With regard to evaluation there are a number 
of bMDoks available and, within the last two years, there has been an 
explosion in the number of journals devoted to evaluation. However, 
books and journals are not an entirely satisfactory way to accumulate 
knowredge and experience in evaluation. Evaluation is a practical 
activity and the outcome of that, practical activity is the evaluation 
report. Thus much knowledge and experience of evaluation lies within 
evaluation reports. Virtually all evaluation reports are too large to be 
suitable for inclusion in journals and books, and it is questionable how 
satisfactory shortened versions would be. Thus much knowledge and 
experience of evaluation lies ^scattered throughout numerous evaluation 
reports and does not benefit the evaluat?ion profession. Evaluation case 
histories are proposed as a way of remedying this situation. 



B. DIFFERENCE^ BETWEEN AN EVALUATION REPORT 
AND AN EVALUATION CASE HISTORY 



1. An Evaluation Case History Would be Shorter 

Courts commonly keep records of everything that was said in court in 
relation to a particular case* Such a record would clearly be too long 
to read in its entirety if one were just trying to locate a case similar 
to the one-* he or she has to 'deal with. A legal case history has a brief 
summary of,, the case, including- a short recital of the facts involved, the 
principles applied, and the result reached. Following this is the 
written opinion of the cou?t pn the particular legal issue. 



\ 
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A similar argument can be made for evaluation reports. They ate 
usually just too long for an evaluator to wade through. There may be an 
executive sumpary in the evaluation report, but'' such a summary usually 
does not include methodological details* which the ey^uator is interested 
in. An evaluation case-history wou^d be much shorter ^an an evaluation 
report. 

' * 'J 
A legal case history might ratige from one page- to twenty. The bajqr 

criterion for a legal case history being w^ritten up is that it sets*a 

legal precedent in some way. Legal precedent .also determines how long a 

legal case history -will be. If the case sets a major legal precedent, 

the judge will ha^ye to give a lengthyexplanat^on for his or her 

reasoning. As already indicated, precedent (in the legal s^ense) would be 

important in those evaluation cases dealing with personnel matters but in 

V 

Other evaluation cases it would not be. However, an evaluation case 
history could be a pr^^cedent in the sense that it has some new, 
EHreviously undocumented aspect to it. It would be this new aspect that 
would be the focus of the written evaluation case history, thus reducing 
it to a manageable length. Without 3ome criteria for shortening it, it 
would be too long for ready use. 

2. An Evaluation Case History Would be More. Access ible< f 

The fact that an evaluation case history would be much shorter than 
an evaluation j^eport is in a sense one reason why an evaluation case 
history would be more accessible. 

^ _ 

Because the efficient operation of the legal system clearly depends 
so heavily on the ready access to decided cases by th^e courts and by 
attorneys/ a relatively thorough method of recording and categorizing 
those, decisions has developed over the years. In contrast evaluation 
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eports mdstly exist in the form of fugitive documents. They are *not 
collected *arid categorized in a readily accessible form* , Thus, in 
ceirrying out an evaluatl&ja, the evaluator often starts an^>w and there is 
no way in which the evaluatpr. can bui'ld pn what other evaluator s have 
done Ijj^fore. Ev|jidua€^n reports areVnot readily accessible but 



evaluation case histories, in collect^, categorized form, would be* 

3. An Evaluation Case History'' Would be Written for the Practicing 
Evaluator " — , " ' ' * ^ / 

An evaluation report is most* often written for audiences which-do not 
. include the practicing evaluator who may be interested in aspects of the 
evaluation not included in the report. For example, the general audience 
is note-usually, greatly interestedvin methodology whereas this i^ of 
^ettter- Interest to the evaluatdr, l^i contrast the evaluation case 



^1 



Kistory woql?f:be written f or j:he evaluator giving information that would 
be most usefuJ^'^tb bister her heeds.- • Extensive \^de tails of the entity 
evaluated wooTd be omttted slncfefth^^'ee would, usually not be of interest 



o^Td be omttte^ slneefth^^'ee would, usually i 



to the practicing evalu^or* -^aA*^ ° * 

4. An Evaluation Case History Wi;^uld' Provide Explanation and Justification 
for the Evaluator 's Actions ^-rv^'-* ' • 

The court's opinion of the legal Bjs^ history is written by the 
judge,, usually with the aid of law cl^rksT The .Written opinion serves as 
both e^lemation and justification for the judge's action% In a similar 
way, an evaluation case history would provide explanation ^nd . 
justification for the evaluator 's actions. At jpresei^t this kind -of 
infonjation i$ rarely contained in an evaluation report. Yet' it - is the 
kind of information that would be enligl^tening to^the practicing 
evaluator. It is a way knowledge and experience can be passed on from 



one evaluator to another. It is a way knowledge and experience of . 
evaluation can be subject to scrutiny. It is a way knowledge and 
experience of evaluation can accumulate. ^ 

A judge, in presenting the courtjs opinion, does not publically 
engage' in self-evaluation of how the case was conducted. For example^ 
there* are no statements on how the judge would improve on the conduct of 
similar cases in tlFie future. If a judge made such public statements, 



this would destroy the legality and creditibility of the judge^s 
decision. However, the evaluator may have to be concerned about 
credibilit^but not legality. Thus the evaluator may feel some freedom 
to engage in some public self-evaluation of his or her work. This \would 

j 

be a form of meta-evaluatipn. Such meta- evaluation would be a way of 
passing on knowledge and experience to fellow evaluator s. 
^ ft 

C. WHAT INTORMATION MIGHT AN EVALUATION CASE HISTORY CONTAIN? 

The format of the legal case history is as follows; 

I 

• - Name of Case 
Case Sunnary 
Head notes 

Opinion of the Court 
The first: three are part of the reporting and categorization system for 
. cases and these three will be dealt with in a succeeding section. This 
sectiorf willT^i&l with v^atTnight correspond to the opinion of the court. 

• A judicial opinion is divided ^nto five parts and each will be 
discussed in turn: 

1. The procedural history .of the particular action; 

2. - A statement of the facts of the case; 

3. A statement of the legal issues to be decided by the coutt; 



4, A discussion ot legcil principles as set forth in prior 
decisions and now applied to the facts of the present case; 

5. The result reached in the case. 



1. The Procedural History 

A legal opinion will state at the outset whether this action is 
before the trial court or before the court of appeals. Moreover, it will 
be Stated whether one of the parties have asked for a decision as -to only 
a distinct part of the case at the present time. If it is an appellate 
decision which is being reported, it will be carefully noted, not only 
which party won before, but also which issues have been preserved for 
review by the parties. This suggests that an evaluation case his^^|^ 

report on prior evaluations (if any) and indicate if the evaluation 

r 

issues in the present evaluation are the same or different from prior 
evaluations ."^The procedural history of a court action must be thoroughly 
set forth, because that ^procedure legally limits the issues presented to 
Jthe court for decision at this juncture. Correspondingly, the aspects of 
the evaluation, which -limit the evaluation issues dealt with by the 
^valuator, can be set forth. Examples of these aspects are as follows: 

(a) The charge-negotiations-cOntract. The charge given the 
evaluator by the* client* including, any restrictions placed 
on the evaluator in the negotiations and contract (if any) 
will limit the issues dealt with. 

(b) The audiences. Who the audiences are and what are .their 
questions will determine issues. 

(c) The- resources. Usually the evaluator only has resources to 
deal With a few major issues* Resources include money, 
time, and pe^onnel to carry out the , evaluation. 

IL . ' 

2* The Eacttf of the Case 

A judicial 'opinion includes a presentation of the facts of the case. 

The facts of a case must be relevant to the legal issues of the' case. 

1^ 
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Not all cases are tried by a jury/ but in those whibh are, the jury 

^^^^ — — 

receives the evidence', evaluates it, and "finds the facts" — ihe., decides 
which version* of the facts presented is the true version* The judicial ^ 
opinion, then, will set forth the facts as found by the jury. 
In a similar way, an evaluation case history would contain a 
**^s'tatement of the facts as found by the evaluator. As with the law, the 
facts must be relevant to the issues of the case* For an evaluation, the 
facts are not decided by a jury but are a byproduct of the methodology 
used by the evaluator. If the evaluator has used an experimental-control 
design, the facts will be, about measured outcomes* If the- evaluator has 
used a responsi^^e^ppfoaci^^ facts are likely to^be about processes, 
traiisactions and human judgments* Hence, besides describing the facts, 
■an evaluation case history should describe the methodology used by the . 
evaluator. ^ 

The lawyer's presentation of a set of facts is governed b/ the rules 
of evidence. These rules have been developed to allow the tryer of fact 
to consider only evidence that is relevant, reliable, and not unduly 
prejudicial.^ The rules of evidence are also lay. They are^legal 
principles developed by the courts for their own use. Questions as to 
the admissibility of a given bit of evidence are/ frequently the subject ^ 
'o| written judicial opioions. \ 

In evaluation the rules of evidence or the knowledge claims are 
embedded- in the methodology. This is another readion why the methodology 



used should be indicated. Evaluators have rarely considered the question 
of the admissibility of evidence that may be prejudicial in evaluating an 
entity but is not relevant to the issues under evaluation. As with the 
law, the question of the admissibility of\ piece of\evidence could be 



part of an evaluation case history. 



\ 
\ 
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3* The Issues 

The legal^issues are the fcx:us of a court's decision. Stake ancj 

Easley (1978) explain what they means by an evaluation issue. 

- ! / 

Arf issue is a circumstance aboqt which people 
disagteiB. It usuaXXy involves a condition having some 
features causing (or believed to cause) certain 
effects* These effects are valued differently by 
different people — ''so they disagree as to whethej; and 
how the condition should be changed* 

The ingredients fijg^an issue, then, are the condition, 
the ^effects, th^^^latidnships between condition and 
effect, theydiff erent valuing > and th e alternativ es* ♦ 
aitfong cour^es-of-action for changing conditions* ' 

Stake (1975) explains how he -identifies issues and uses th^ Se 

al^o gives examples of issues. 

• O ' 

Instead of objectives, or hypotheses as "advanced * 
organizers" for an evaluation study, I prefer issues * * 
; , I think the word '"issbes" better reflects a sense of 
\^ complexity, immedia5y,'^and valuing* .A^ter getting 
\ acquainted with a program, partly |>y talking with 

students, parents, taxpayers, program sponsors, and 
\ program staff, the evaluator acknowledges certain 
V issues, problems, or potential problems* These issues 
. \ are a structure for continuing discussions with 
; clients, staff, and audiences, for--the data-gathering 
^ plan* ,^e systematic observations to be made, the 
iintervieys and tests to be given, if any/ should be 
Ithose that contribute to uiider standing or resolving 
^ the issues identified* * . 

In evaluating TCITY, a suitaner institute for high 
s^chQol students, Craig GJerde and I became aware of 
^ such issue-questions as: ; " ' 

Is the admTCssions policy sati^actory? 

Are some teachers too permissive? 

Why do so few stubents stay for the aihietrioon? 

Is opportunity for training younger teachers well 
^^^^ \ 

Is 1;his institute a "lighthouse" for regularCc^ 
school curriculum irtnovation? 

54 
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What could correspond to the legal issues would be what Gowin (1979, 

« 

p. 2) calls the*^ telling questions of an evaluation. According to Gowln 

♦ 

(1979) telling questions. are the most significant questions of an 

evaluation and are few In number; They must be dlstlngulsfhed from 

technical questions. Telling questions •'.tell on" the context assumed or 

made explicit by the evaluation. Telling questions are not always found 

in evaluation studies? the only questions asked are technical questions. 

Irt some -evaluations, tell lng\uest ions are asked but not answered by the 

evaluations. Telling qu^tlons may not necessarily be made explicit in 

an evaluation stud/ but may have to be Inferred. Tn an apprais'al of a 

Head Start evaluation, Gowin (1975) Indicates that the telling questions 

' are as follows. 

ta) Are children who participated in Project Head 
V , Start better prepared for Jcindergar ten than those 

who did not participate? 

(b) Can. racism in America be combatted through the 

means of schooling? ^ , . 

4. The Conceptual Principles ^ 

Legal principles, when applied^to the facts of a case, result in a 
decision regarding the *legal issues. The dlscus^on of legal principles 

is central to the case opinion. The discussion is Intended to be' a 

'a 

logical^ neutral e^^osition of legal principles, derived from j)i?.ecedent 
(or from the statutory text) and reinterpreted in light of the particular 
facts faced by the court. ' . i 

It is not immediat;ely clear what aspect of an evaluation study would 
correspond to legal principles. The use of legal principles Involves 
ItDgic and teasoni'ng, and represents the conceptual side (In^contrast to- 
the factual side) of a legal opinion. Thus a discussion of the 



conceptual aspects of an evalqatiori could correspond to .the discussion of 
, legal principles, ^ 

A discussion of the conceptual aspects' o^ an evaluation coifld involve 
some of the following suggestions by Gowin (1979). An analysis of the 
key conce^s of the evaluation study could^be carried out. The telling 
questions themselves usually contain two or more key concepts. Some 
concepts will be more important than others. Some concepts vfiir subsume 
others. It is possible to draw a concept map by arranging the concepts 
in an order with the most powerful ideas at the top of a sheet of paper 
and the 'subordinate ideas towards the middle of the page. The 
operational concepts, those closest to the events of interest in the 
evaluation, will appear toward the bottom of the page, ^ 

• * ft o 

Under the conceptualisation of an evaluation will fall assumptions. 
Usually an evaiuator is forced '^to make several assumptions. An 
evaluation case would explicate the major assumptions of an evaluatioa* 

The pattern of reasoning, the main arguments and the logic^bf the 
evaluation study can be explicated. There will be two types of 6laims 
made by an evaluation study — knowledge claims and value claims. The 
reasoning that leads to these claims can be discussed. 

We believe that there is a logic of justifying^ value judgments or 
claims. This logic will be briefly discussed since such discussion 
rarely occurs, in the evaluation literature. The discussion is based on a 
chapter by Coombs (1971) , 

When an evaiuator makes a value judgment the evaiuator -makes a 
commitment to: (1) value principle , and (2) a set of facts about the 
vcdue object which shows that the principle applies to the value object . 
The facts and •the value principle comprise the premises of a deductive 
argument having the value judgment as its conclusion. The value ot>ject^ 
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is the entity being evaluated. Making a value judgment commits the 



' is good, the eval\iator makes a commitment to the value principle that any 

reading, program like this one is good. It would be logically 
« inconsistent to assert the judgment and to deny the value principle. The 
precise nature of the value principle implied by any judgment is 
indicated by the facts which' are given to support the judgment. Suppose 
that an evaluator says this is a good reading program because the 
students improve on a test of reading achievement and become more - 
interested in reading. If increased acjiievemeht and interest are what 
make this a good reading program, it follows that any reading program 
with these same features must be regarded as good^ The value principle 
in^lied in any judgment relates the supporting facts to the evaluative 
term used in making the judgment. In the example above the value 

« 

.aj^rjincipl? related facts about achievement and interest to the evaluative 

^ 

term "good," 

We know of no evaluation report that clearly sets forth the. logic of 
the evaluative reasoning, The following example taken from Cocxnbs (1971) 
is outdated but still an example of evaluative reasoning. Suppose an 
evaluator is trying to decide whether or not tfie U,S, ought to withdraw 
from the war in Vietnam. Suppose that the evaluator .accepts the 
following facts (f) and criteria (c) , 



evaluator to a value principle because the evaluator 's judgment logically 




If an evaluator says that a certain reading program 



(f) 1, The war in Vietnam is primarily a civil war. 



(c) 1, One country ought not enter into the civil 
wars of other countries. 



I (f) 2, U.S, withdrawal will result in a sub- / 
stantially- reduced rate of killing. 



(c) 2. *It is wrong to kill or to cause a large 
♦ number of killings. 

(f) 3. U.S. withdrawal would reduce the level of 
civil strife in the U.S. 

(c/ ^ 3. A stable/ peaceful society is a good thing. 

(f)' 4.' U.S. withdrawal would free U..S. resources, 
which could be used to cope with pressing 
social problems in the U.S. - 

(c) 4." It is desirable for a society to have the ^ 
resources available to handle pressing social 
problems. 

(f) 5. U.S.. withdrawal would result in a repressive, 
communistic society in South Vietnam. 

(c) 5. Illiberal societielS are undesirable and 
immoral. 

(f) 6. The U.S. has committed itself to d^fghding 
South Vietnam against takeover by the 
domraunists. ' * 

(c) 6. A nation ought to honor its commitments. 

(f) 7. U.S. withdrawal would be construed as a sign 
of .weakness and lack of resolve. ^ 

(c) 7.* A nation ought not let others think it .is 
_ weak or irresolute. 

Suppose that the evaluator canes to the conclusion that the U.S. 
ought to withdraw from the Vietnamese war. Suppose that the evaluator 
comes to this decision on the basis of the first four facts listed above, 
and in spite of the last three. The evaluator 's judgment implies a 

complex value principle to the effect that a nation ought not be involved 

/ 

in a fcivil war tp save a country from a repressive government if that 
involvement inc^reases the level of killing in the war and diverts the 
nation's attention from pressing social probl^ns. 

The facts used in arriving at a value judgment must be relevant. TO 
be relevantjbo a value judgment, a fact has to meet two conditions'^ 
first, it must be a fact about the entity evaluated, and second, it must 



be a fact to which the ev^aluator ascribes some value rating. This value 

r 

rating is known as the value criterion . In the above example, each of 
the facts were about the U.S. and the war in Vietnam. In addition each 
fact had a value criterion associated with it. 

What is the difference between a value ^principle and a value 
criterion? Value criteria are brought to and are involved in the tqahing 
of the value judgment. A value principle emerges as a product of the 
value judgment. It is only after a value judgment'lias been made and the 
reasoning given for* it that we know what value principle is implied by 
the judgment. Each value criterion provides the basis for evaluating one 
particular feature of the value object; each feature of the value object 
is evaluated separately. A value criterion does not provide the basis 
for evaluating the value object as a whole. In contrast, the value 
principle ijnplied by the value judgment does apply to -the value object as 
a whole. 

In the law, Y set of legal principles, applied to X set of facts, 
leads to z legal judgment. With -evaluative argument, Y set of value 
criteria associated with a correspondi^ set of facts X, leads to Z value 
judgment which implies W value principle. The previous two sentence's'^ 
indicate the correspondence and contrast between legal argument and 
evaluative argument. Evaluative argument is rarely explicated in an' 
evaluation report, but this could be done in an evaluation case history. 

• / 

5. T^e Decision 

The court renders its decision: Y set of principles, applied to X • 
set of facts, yields Z result. Corresponding to the decision would be 
the answers given and claims made by an evaluation study. Gowin*(1979, 



p. 2) suggests^the 'following questidiis. .What answers were given to tHe 




t^lng questions? Which questiohs aid the evaluator know he or she 
failed to answer? Which answers did the ^valuator give to questions he 
or stie failed to ask in the beginning? What critical limitations was the 
evalgktor aWare of? What claims beyond the original questions did the 
evaluator taake? 

m * 

Suimnary of Information an Evaluation Case Might Contain 

The information that might be presented by an evaluation case history 
could be partly summarized under the acronymn, QUEMAC (Gowin, 1969) . 
QUEMAC stands for a series of six questions that can be asked of any 
evaluation. These questions, when answered, give a sense of the whole * 
structure of an evaluation study* This structure is the pattern of ideas 
or concepts showing what ^1^^^ to be thought aboqt to make 'Sense of -an 
evaluation. QUEMAC is ay form meta-evaluation. The six aspects of an 

evaluation that QUEMAC /stcmds JEor^a^e as follows. In parentheses are 

\ * 

shown the corresponding aspects o^a legal opinion. 
Q Questions' ^The Legal Issues) 

U ' Unquestioned Assumptions (The Legal Principles) 

* E Event or Object Evaluated (The Facts of a Case) 

M Method (The Exacts of a Case) - 

A Answers/Clairas\ <The Court's Decision) 

I 'C Concepts/Conceptual Structure (The Legal* 
^ Principles) 

What is missing from this^^ si:^r:^int list is- reference to procedural 

history. This needs, to be in the information supplied by a case history 

The information supplied under the abov(^..six categories ^lus the 

procedural. history should not be extensive. What should^ tesult is a 

brief ^ structured description of an evaluation\ The writer of the case 

history should exp)md on anything that is new or\unique tol an f 
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evaluation* Judges, with the possible aid of their law clerks, write up 
their legal casp histories. Correspondingly evaluators can write, up 
their evaluation case histories. However, QUEMAC is flexible enough that 
persohs not associated with an evaluation can read the evaluation report 
and write tip an evaluation case history. 

♦ i 
, D. THE USE OF CASE HISTORIES BY EVALUATORS i 

Practicing attorneys use legal case opinions in two .distinct ways, 
for two distinct- roles. First, to better serve his or her role as , 
counselor, the attorney studies cases to ascer^t^n what th.e law is. By 
determining how courts have dealt in the past with situations similar to 
that now faced by his or her ilient, and by seeking the guidelines aSid 
Standards which the* courts have set for conduct under ^milar 
circumstances, the- attorney is better able to advise ra^or her client as 
to the proper course of action. Second, the- lawyer uses case law 
somewhat differently in his or her role as advocate and adversary. The 
lawyer must evaluate the applicable case law dispassionately, analyze it 
thoroughly, and from its elements construct the strongest possible , 
argument to su^p6rt the client's position. ^ 

In a similar manner, there are two ways that an evaluator can use 

evaluation, case histories. First, the evaluator can use case histories 

^ — ^ 

in negotiating with clients. Second, the evaluator pan, use case 
histories as examples for the planning and conducting of evaluations^ 

1. Using Case Histories in Negotiating with Clients 

There are at least two ways that evaluation case histories c^n be 
used! by an evaluator in negotiating with clients. 



(a) As a Catalog of Possibilities > Suppose a client has a workshop 
that the client wants evaluated* Furthermore suppose the client is not 
clear as to the purpose of the evaluation other than the client thinks 
that, because of the expense involved, the workshop should be evaluated. 
The evaluator "can familiarize himself or herself with case-histories 
dealing with the evaluation of workshops and present various 
possibilities to the client.* Assuming the client chooses one of the 
possibilities, the evaluator can use the cljosen case history to give the 
client an idea of the type of evaluation that might be carried out. 

One possible problem with this is indicated by Stake (1976) . "One of 
the most surprising things to commissioners of evaluation is the fact 
^that distinguished researchers cannot or will.npt switch .their methpds of 
inquiry, when one chooses an evaluator, one chooses a method of 
evaluating." The evaluator may not be prepared to present possibilities 
that use methods of inquiry which are not those of the' evaluator. 
However,^ the evaluator may present the rdnge of possibilities and 
in4icate that these are certain possibilities that would require other 
evaluators. * . * 

(b) Xs an Indication of what is Feasible . ' As an example, suppose a 
client is prepared to spend a certciin amount of money for the 
evaluation. Assuming the procedural history of evaluation cases conteuns 
indications of costs, then an e\^aluator, on thej^ basis of previous cases, 
can present to the client what it is feasible for the evaluator to be 
able to do given the resources available. Previous qase histories would 
help the evaluator decide what can be promised to the client. 

^ ' The following are exampllts ol^ information taken from previous 
evaluation case histories that might be* useful in negotiating with a 



client. ^ P 
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(i) Purpose . Perhaps the most important question to be raised with 
ar client is the purpose's of the evaluation. For the client it may be no 
mora than finding out what is good or bad and, of course, this is 

% 

certainly the aim of evaluation." The goal-free evaluator would want to 
leave the discussion of purpose at this point. Other evaluators would 
want to know more specific purposes on tl^ argument that this would 
increase the utility of the evaluation. These latter evaluators usually 
want to examine the range jDf pertinent questions with clients so as to 
allocate the usually modest resources for evaluation to the few questions 
that can be given primary attention. Prior evaluation case histories can 
be used to suggest possible pertinent questions. For example, if it is ^a 
workshop to be evaluated, prior evaluations can suggest where to loo^k for 
weaknesses and problems. Prior evaluations can suggest what a»e 
important questions to ask in*evaluating a workshop. However, tH^ client 
should not be constrained in what he or she wants asked. 

tii) Resources . From prior evaluations with a given set of 

% * 

resources, an evaluator can indicate to the client what it will* be^ 
possible for the evaluator to do. Alternatively, from prior evaluations, 
if a client specifies what is required in the way of evaluation, the 
'evaluator can indicate* what resources he or she will require. 

(iii) Methods of Inquiry . It is reasonable to suppose that the \ 
evaluator will be the better judge as to which technique is most 'suitable 
for answering a question, at a particular cost, and at ^a ^particular level 
of credibility. However, a client ''of t^n has ideas On what suitable 
methodology should, be. This is where cases of prior * evaluation studies 
would be useful. The evaluator could poin^t out wh^t he or she coneidejred 
were examples of suitable and non-suitable' approaches and indicate why he 
or she would choose a cen:tain methodology. 
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2. Using Case Histories in Planning and Conducting an Evalqation 

Earlier discussion emphasized the importance of case histories as ' 
I examples especially for the planning and conducting of an evaluation. An 
evaluation case j.s a short, description of the actual ca^e history. Thus 
an evaluator can quickly read an evaluation case history and decide 
whet^er^.the .evaluation describea^^is~4n any way a suitable* mode],. If the 
evaluator /decides that it is, then the evaluator may want further details 
than are given in the evaluation case histjory. For ^ample, the 
^ evaluator -may want copies of the instrument that was used. The 

evaluation case history should contain detai]|s of the availability and 
cost of the evaluation report as well as the name and address o£ the 
evaluator. This latter information may be useful in ordec to o)3tain 
information not given in an evaluation report. * 

. The attorney facing litigation faces two tasks in presenting the 
client's case:/^ firstly to prove the set of facts supporting the client's 
po.sition, and secondly to ar^ue which principles of law apply to those 
facts to produce a favorable result. 

The lawyer's presentation of a set of facts is govei^ned^by the rules 
of. evidence. Those rules have been developed to allow the trier of fact 
to consider only evidence that is relevant, reliable, and not unduly 
prejudicial. -The.^rules of evidence are also law. In a similar way 
evaluation case histories could produce e^tamples p£ what was meant by 
relevant, 'reliable and. valid evidence. At the present time evaluation 

* standards are being developed by the group effort of a number of 
profe9sional organizations. .Evaluation case histories could provide 

\ concrete examples of the application of th^se standards. 

Once the facts are established, the attorney must argue the law 

d|>plying to these facts. This is the primary a^rea in which the attorney 

• • • 
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uses case law. To argu^ the law means simply this: the lawyer contends 
that, given these established facts, these legal principles apply and 
yield this particular result. The measure of the lawyer's skill lies in 
the lawyer's ability to critically analyze prior statements of principle 
and application, and then to synthesize these elements into a logical, ^ 
persuasive presentation of principle, application, and reisult in the 
matter to be decided. ^ ' 

An evaluatioi study makes Iwo kinds of claims: knowledge claims and ' 
value claims. For .either of these two kinds, evidence and logical-) 
argument must be the basis for a claim. The logic for such claims are 
rarely explicated. If the logic were explicated *in an evaluation case, 
then this would clearly be an example to evaluators. 



fi, REPORTING AND CATEGORIZATION SYSTEM 
FOR CASE HISTORIES 



Because the efficient operation of the legal system clearly depends 
so/ heavily on the ready access to decided cases ^by the courts and by 
attorneys, a relatively thorough method of recording and categorizing 
those decisions has developed over the years, in a similar fashion, if ' 
evaluation case histories are to be useful to the practicing evaluator, - 
then a system of recording and categorizing case histories must be 
developed so that cases are readily accessible. 

In the United States, the major reporting system for case opinions 

n 

has been developed by the W^st ^^ublishing Company, a private 
organization. It prints, in book form, case decisions forwarded to it bV 
the various state and federal courts. In addition most states and the 
United States Supreme Court have a separate, official reporting system. 
Whether evaluation case histories would be printed by a commercial or 

■ . \> ' . 



governmental organization is probably dependent on who was interested in 
funding such an operation. Some information systems are funded by 
commercial organizal^-ons, others *by non-profit institutions such as 
professional associations and fpundations (e*g*, Smithsonian Science 
Information Exchange) and still others by government agencies (e.g.r the 
Matimal Institute of Education HIE funds the Educational Resources . 
Information Center ERIC )• - - ' 

It is felt that~,it would be too expensive to print evaluation case 
histories in books as is done for legal case histories. A cheap, viable 
alternative is the use of microfiche. A microfiche is a 4-inch by 6-inch 
sheet of microfilm on which up to 96 pages of text are reproduced. Most 

9 

* libraries today have microfiche readers. Because microfiche is so 

inexpensive, it would be possible* to not only put evaluation case 

" ^ ^ ' ■» 

histories on microfiche, but the original evaluation reports as well* Ih 

— , ^ 

the initial part of a search for information, the evaluator would search 
the case histories. However, when the search became more focused, the 
evaluator may then want to look for details in Specific evaluation 
reports. Of course, as the ultimate source of information, the searcher 
may Wcint to Qontacjb the author of an evaluation* 

How is it decided which legal case histories are published? West 
Publishing does not decide whether to report a particular decision. That 
function is exercised by various judicial admini-strative agencies ^ 
specially designated by the particular j3tate or federal court system, 
which decides- whether the issues presented and the decisions rendered are 
important enough to warrant publication. Each agency presumably develops 
its own criteria for publishable opinions. Those meeting those criteria 
are forwarded to the official publisher and to West Publishing. The 
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situation in the law is unusual in that the distributor (i'.e., West) does 
not exercise control over what is entered into the information system. 

With the ERIC system, there are at present sixteen clearinghouses, 
each responsible for a different subject area, which execci^s control 
over what documents, enter the system. One criterion of control is that a 
document must add something new to the data base. Of course this cannot 
be used as a strict criterion. Sometimes a document says something old 
in a fresh and valuable kind of way. Often a new idea has to be af fitmed 
by a number of people before it is accepted. 

West does provide certain additions to th6 opinion as written and 
delivered by th^ court. West'^s staff developes a brief .summary of the 
case.. It provides a quick, shorthand reference for legal researchers, 
who- can see quickly whether the case is applicable to their problem ^nd 
.the result reached in that case. In a similar way it would seem 
advanjbaq^ous for an evaluation case history to 'include a brief summary^ 
' The format of a legal case history is: 



Case Name 
' Case Summary 
Headnotes 
Court Opinion 



The headnotes form part of the categorization system. Headnotes are 
sentence-lengt^ statements of the principles of law discussed" in the 
opinion. The headnotes are numbered, and those numbers are printed ate 

0 

appropriate points within the text of the opinion itself so that the 
researcher can quickly find the section of the opinion cited in the 
headnote. In an evaluation case history, value principles correspond to 
legal principles. Thus headnotes of the type desa^ibe^ for legal case 
histories would not be appropriate for evaluation case histories,^ 
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West Publishing has developed a classification scheme according to 
the yarious areas o£ the law. Under this scheme,, a particular legal 
topic is outlined and -bifoKen down into ever-smaller and finer 
sub-categories* For example, one major topic is Federal Constitutional 
law, 'Respectively smaller, outlined sub-categories woulc^ then include 
fundamental rights and privileges; specific fundamental rights? religious 

freedom; nature of right; concept of the separation of the church and^ 

^ <» 

state* E^ich of these categories would include any number of 
sub-categories. The smallest outlined sub-categories are numbered, and 
are entitled keynjxt^*- These keynotes correspond to the short phrase 
labels attached to the headnotes in reported case opinions. 

What classification scheme might be suitabllf for evaluation case 
histories? Computer searchs of data bases are now becoming more and more 
a .common occurrence, ^uch a data base is LEXIS which has Iseen developed 
for the law. It would seem reasdnable to make the classification sihrme 
suitable for computer searching... There are four major typespf 
evaluation which are somewhat different — program evaluation, personnel 
evaluation, product evaluation, and policy evaluation. Thus the 
information system could be divided into four major subfiles. These four 
categories would then be divided into sub-categories which, are caviled 
descriptors in the ERIC system. Important M^scriptors would relate to 
the ihethodologies used and the nature of what was actually evaluated. 

West Publishing prints a digest series. The digest prints the 
keynote classification system. . Under each keynote are reprinted the 
headnotes from the cases reports. The /ERIC system prints a monthly 
digest. This digest^ includes document^ resumes, a subject index,^ an 
•author index, and an institution (where the document originjited) index. 
It would seem appropriate for there to be a digest system for evaluation 
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case histories. Such A digest could contain case resuiaes, the entity 
evaluated index, an. evaluator index, and an institution (affiliated with 

' the evaluator^Tjidex. The follow^g is a sample. resume taken frqiiu-tjae 

' ERIC system. \ 

The above have only been some preliminary suggestions on how 
evaluation case histories may be reported and categorized* If it was 
decided to set up a system of evaluation. case histories,' t^ien sane pilot 
experience" would reveal what would be an appropriate reporting and 
categorization -System. If a sys'tem of case histories was put into full 
scale use, then changes to categories would evolve over time to suit the 
i\eeds.oj& users. Is someone interested in funding a pilot scheme for the 
i|kvelopment of a system of evaluation case histories? The idea appea.rs 

* to have great potentialSwlue .to practicing evaluators. 
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